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Haji- Appellant versus Palapetty Muhammed & Anr. -
Respondents Appeal (Crl.) 767 of 2007 Decided on : 18-05-2007

AMER YU siedl widld ~py(d  slldl 5.99).cllcdlEoeq,
R, l.Aclrgrd i 1. 5.8 ALSHRA Vil GURisSd YSIEL-AL URL rioR-
99 Ui Hitd © 5...

‘It is also to be borne in mind that the requirement of
giving of notice is a clear departure from the rule of
Criminal Law, where there is no stipulation of giving of
a notice before filing a complaint. Any drawer who
claims that he did not receive the notice sent by post, can,
within 15 days of receipt of summons from the court in
respect of the complaint under Section 138 of the Act,
make payment of the cheque amount and submit to the
Court that he had made payment within 15 days of
receipt of summons (by receiving a copy of complaint
with the summons) and, therefore, the complaint is liable
to be rejected. A person who does not pay within 15 days
of receipt of the summons from the Court along with the
copy of the complaint under Section 138 of the Act,
cannot obviously contend that there was no proper
service of notice as required under Section 138, by
ignoring statutory presumption to the contrary under
Section 27 of the G.C. Act and Section 114 of the

Evidence Act. In our view, any other interpretation of the
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proviso would defeat the very object of the legislation. As
observed in Bhaskarans case (supra), if the giving of
notice in the context of Clause (b) of the proviso was the
same as the receipt of notice a trickster cheque drawer
would get the premium to avoid receiving the notice by
adopting different strategies and escape from legal

consequences of Section 138 of the Act.

BUH,  AMHER Yulusiedl BURISH YSIERAIAL Rigid U Avdl
BRI 1l SA-AL AU 6% RAL US| UL AMER YyllHsleAl BURlsd

Y N\
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yral YAR sd 8 § dullA AURMIA [Hud A+ Hule™i il

ooyl 53¢ &cll dg VAL sleq AUURL Hirg ©.

-1 el doR 2 oleid sRell //-

(e.q) AUl Yo oRuld QU deliHl 4A1d ol ARSRUEAR 2Ad As
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'" Inchoate stamped instrument- Where one
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person signs and delivers to another a

paper stamped 1in accordance with the law

relating to neqgotiable instruments then in

force in[india], and either wholly blank

or having written thereon an incomplete

neqgotiable instrument, he thereby gives

prima facie authority to the holder

thereof to make or complete, as the case

may be, uplon it a negotiable instrument,

for any amount specified therein and not

exceeding the amount covered by the stamp.

The person so signing shall be liable

upon such instrument, in the capacity 1in

which he signed the same, to any holder in

due course for such amount:

Provided that no person other than a

holder 1in due course shall recover from

the person delivering the instrument

anything in excess of the amount intended

by him to be paid thereunder. ''

V| Aeel visedl sad 20 -l sRIEISI atolald euld ddi R As
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We find ourselves unable to accept the

finding of the learned Single Judge of the

High Court that the cheques were not

issued for creating any liability or debt,

but only for the payment of balance

consideration and that 1n consequence,

there was no legally enforceable debt or

other 1liability. Admittedly, the cheques

were issued under and in pursuance of the

agreement to sell. Though it 1is well

settled that an agreement to sell does not

create any interest in immoveable

property, it nonetheless constitutes a

legally encforceable contract between the

parties to it. A payment which is made in

pursuance of such an agreement is hence a

payment made in pursuance of a duly

enforceable debt or liablity for the

purposes of Section 138

VUM, WIS 1§ Aol HldaR] SAR dlol AR - HiAddld S8 SIREL il
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