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2019(1) GLR 242 -l Y5lelMl 6144 9 5,

26. It is in this background, when the transfer of the
agricultural land has been restricted, the words “assignment”
or “transfer” have to be considered in broader sense, which
has also been considered by the Hon’ble Division Bench of the

High Court in a judgment in case of Rajenbhai Baldevbhai
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Shah (supra) addressing same issue with regard to the

restriction on transfer of land and whether it could be by

Will, which may amount to defeating very object and

purpose of the Legislation. Therefore, the same issue with

regard to same statutory provision and Will has been
considered as discussed above. Again it has been  observed
specifically that as a general rule, property may be transferred

by way of gift or Will unless transferability are barred by any

existence law. Reference is made to Theobold on Wills, Fourth
Edition and Willian's law relating to Will, Sixth Edition,

providing that testator does not have any right for

disposition of such a land by Will defeating the specific

statutory provision. Same view has been reiterated in another

judgment of the Hon’ble Division Bench of the High Court in
case of Shamjibhai Keshavjibhai Kansagra (supra), wherein it
has been specifically observed,
“Therefore, even if it is accepted that the
transfer under the Transfer of Property Act is a
conveyance of an existing property by one living
person to another, and will does not involve

any transfer, but if a will is executed in

contravention of law, it is always open to the

authority to ignore such will and may refuse to

III

mutate the name on the basis of such wil

27. Further it has also to be considered that whether a person

can be permitted to do indirectly what he cannot do directly
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during his life time. In other words, whether a person can

transfer the land, which is not permissible due to restriction

by such device of a Will. The word “transfer” has a reference

to conveyance between two living persons. The devolution by

such devise of Will would also amount to transfer of interest

in the property like land by such devise, which may take

effect after the death. Therefore, it is a devolution and not

transfer as sought to be canvassed. Further what is not

permitted during life time as stated above, could not be

made permissible by execution of some device like the

documents of disposition or Will. Unless the restriction qua

land for such transfer would not go away and, therefore, it has
been observed that the provision of the Act, which restricts
any kind of transfer of land by whatever nomenclature like
transfer, lease or assignment has to be interpreted broadly
fulfilling the underlying object and purpose of the Act and

not defeating such purpose of the Act.
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