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"Section 139 provides that "it shall be presumed, unless
thecontrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in Section 138 for the
discharge, in whole or in part, of any debt or other liability." The
effect of thesepre sumptions is to place the evidential burden on
the accused of proving that the cheque was not received by the
complainant towards the discharge of any liability. Because
both Sections 138 and 139 require that the Court "shall
presume" the liability of the drawer of the cheques for the
amounts for which the cheques are drawn, as noted in it is
obligatory on the Court to raise this presumption in every case
where the factual basis for the raising of the presumption had
been established. It introduced an exception to the general rule
as to the burden of proof in criminal cases and shifts the onus
on to the accused. Such a presumption is a presumption of law,
as distinguished from a presumption of fact which describes
provisions by which the Court "may presume" a certain state of
affairs. Presumptions are rules of evidence and do not conflict
with the presumption of innocence, because by the latter all that
iIs meant is that the prosecution is obliged to prove the case
against the accused beyond reasonable doubt. The obligation
on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non
existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not
only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two.In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other
hand in the case of a mandatory presumption "the burden
resting on the accused person in such a case would not be as
light as it is where a presumption is raised under Section 114 of
the Evidence Act and cannot be held to be discharged merely
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by reason of the fact that the explanation offered by the
accused is reasonable and probable. It must further be shown
that the explanation is a true one. The words 'unless the
contrary is proved' which occur in this provision make it clear
that the presumption has to be rebutted by proof and not by a
bare explanation which is merely plausible. A fact is said to be
proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so
probable that a reasonable man would act on the supposition
that it exist. Unless therefore, the explanation is supported by
proof, the presumption created by the provision cannot be said
to be rebutted.
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