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Duration: Ys | Ms | Ds
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In the Court of Additional Senior Civil Judge &
Additional Chief Judicial Magistrate, Olpad,
Surat.

Regular Civil Suit No. 62/2013
Exh.:

Plaintiff :- Naranbhai Gulabbhai Kahar
Age about: 59 yrs, Occupation: Fisherman,
Add.: Moje Village: Olpad, Machhavad,
Tal.Oplad, Dist.Surat.

Versus

Defendants :-
1) :- Olpad Group Village Panchayat
Add.: Olpad Village Panchayat Office, Olpad,
Dist. Surat.

P o Satishbhai— Mahendrabhai— Patel

2) :- Rajeshbhai Narandas Chaudhari -
Sarpanchshri of Olpad Village Panchayat

(Amended vide

order below Office

Exh.39 & 42) Age about: 42 yrs, Occupation: Service,
Add.: Moje Nihora Nagar, B/s. Shivam Nagar,
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Olpad, Tal.Oplad, Dist.Surat.

Appearance:
Ld. Advocate Mr. P. R. Patel for the plaintiff.
Ld. Advocate Mr. B. R. Patel for the Defendants.

J UD GMFE N T ::

Facts of the suit :

1) The brief facts of the suit are that, the present suit has
been filed for the property mentioned in the plaint. The
said property will be hereinafter referred to as "the said

property" or "the property in question".

Property situated at Olpad, Dist. Surat.

Sr. No. Property Area

1 |Block no. 1, Pond known as |half-property on  the

Lalva Talav of Olpad village.| 1 Gide of the Pond

Lalva Talav of Olpad

village.

1.1)  That the plaintiff has been residing in Machhiwad, Olpad
for years. The plaintiff is a fisherman and earning his
livelihood by breeding and selling fish. The plaintiff
entered into a lease agreement regarding the suit property
under the management of the defendant, Olpad Gram

Panchayat, specifically the pond known as Lalva Talav of
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Olpad village, situated in Surat District. That form the
half-property on the western side of the said pond, an
annual lease of Rs. 5,000/- was fixed starting from
08/08/2009. The lease agreement was executed on
10/08/2010, and it was decided to permanently lease the
pond to the plaintiff. However, for convenience, a
condition was made to renew the contract after 11
months. The Panchayat has passed resolution No.38 on
31/08/2009, which has been submitted in this case as a
separate list. The terms of the said lease agreement 1s still
ongoing. Therefore, without giving any kind of notice or
information, it cannot be canceled arbitrarily. That the
western side of the said pond has been under the
plaintiff’s lawful possession and tenancy rights. The
plaintiff has cleaned it at a significant expense and
developed the pond for fishing purpose. According to the
terms of the said lease agreement, the plaintiff has been
regularly renewing the lease agreement year after year for
the rented property and have paying the rent. The plaintiff
has already paid the rent up to the year 2012.
subsequently, when the plaintiff went to pay the rent, the
defendants refused to accept it. Instead, the defendants
issued a false notice to the plaintiff on 08/11/2013 and
therefore the very next day the plaintiff went to pay two
years worth of rent along with an application as per the
notice, the defendants refused to accept the payment,
therefore the plaintiff sent Rs. 10,000/- via money order
on 18/11/2013. The plaintiff has developed the leased
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pond at a very high cost and currently have fish crop
worth lacs of rupees growing in the pond, despite of this,
the defendants have acting arbitrarily and on 08/11/2013,
attempting to snatch away the leased property along with
the standing fish crop and issued a public notice for re-
leasing the pond via public auction on 22/11/2013, and a
public clarification regarding the notice was issued in
daily newspaper on 18/11/2013 and the notice have been
served to the defendant. Despite this, the defendants again
issued a clarification on 20/11/2013, intending to proceed
with the public auction.

The cause of action for the present suit arose that, despite
the defendant having leased the western side property of
the suit pond to the plaintiff since 2009, and despite
having collected rent up to the year 2012, and while the
contract remains validly in existence and when the rent
for two years was demanded, the plaintiff was ready and
willing to pay it, yet the defendants refused to accept it.
Instead, the defendants sent a false notice dated
08/11/2013. thereafter, even though the plaintiff
personally approached the defendants to pay two years
rent along with a written application, the defendants did
not accept the rent and instead, they wrongfully published
a notice on 16/11/2013 for a public auction held to be on
22/11/2013. Following this, even though a public written
clarification/reply was given on 16/11/2013, and an
application was submitted to the Taluka Development

Officer on 16/11/2013 under Section 249-A of the
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Panchayat Act; and when the plaintift met the defendant
in person, the defendants threatened the plaintiff, saying
“Do whatever you want, we will rest only after re-auction
it.” therefore the cause of action for this lawsuit has
arisen.

The plaintiff has made the following prayer in Paragraph

11 of the plaint:

"11. The plaintiff respectfully prays as follows :

(a) That the Hon’ble Court be pleased to declare, that
the plaintiff is a lawful tenant of the western side of
the suit property. It is also to declare that the notice
given by the Defendants on dated 11-13 as well as
the public notice 1s false, illegal and void.

(b)  issue a permanent injunction against the Defendants
of the suit, by themselves or through their agents,
restraining them from causing any obstruction or
hindrance to the plaintiff’s use of the suit property,
and form causing any damage to the plaintiff’s fish
harvest, and form auctioning or getting it auctioned
publicly, and to make all necessary orders as the

Court may deem fit.

WRITTEN STATEMENT ON BEHALF OF THE
DEFENDANTS:

2)

The summons were issued to the defendants and duly
served. The defendants appeared before the Court through
their Ld. Advocate. The defendants have submitted a
Written Statement vide Exh. 31. The defendants have
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mainly stated that, the plaintiff’s claim is without the
cause of action, the suit is barred by the non-joinder and
mis-joinder of parties, the suit is barred by law of
limitation.

The defendants have further stated that, since the
plaintiff’s name, possession, or ownership right does not
exist over the suit pond, a false claim has been made to
misuse governed property. A rent agreement of 11
months, was executed for the half portion towards the
western side of the suit pond, which rent agreement has
been produced by the plaintiff. Further, in condition No.1
of the same, it is clearly stated that the lease period of the
pond is for 11 months. There is no mention in the said
rent agreement about giving it on lease permanently;
despite this, the plaintiff has misinterpreted the rent
agreement and has breached the condition nos. 1, 3 & 8
of the rent agreement, and has not renewed the said rent
agreement after its expiry. Further, as per condition No.3,
the vegetation of the pond has not been cleaned and
despite amount of Rs.10,000/- has not been deposited.
The period of the said agreement expired on dated
07/07/2010, and since then, the possession of the pond
has remained with the Olpad Village Panchayat. Despite
repeatedly instruction give to the plaintiff, to clean the
pond given on lease previously, it was not cleaned, and
due to the plaintiff’s fault, the Panchayat could not get the
rent income for two years; for that reason, the rent has

been recovered from the plaintiff, the plaintiff was



Page No. 7 of 50
Judgment RCS/62/2013

instructed not to release fish seeds or fish into the pond,
and was informed in writing regarding the breach of
conditions, through outward letter No.77/2013-14 dated
08/11/2013,the copy of which has been produced by the
plaintiff along with the suit. The plaintiff has never
renewed the rent agreement since the year 2010. The
plaintiff has created false evidence by submitting fake
bills to establish possession of the pond. A public auction
notice was published in the daily newspaper on behalf of
the defendant to lease out the said pond for 11 months,
against which the plaintiff has issued a false public
clarification and a false warning, which the plaintiff has
produced along with the suit. The defendants have the
authority to manage all properties of the Panchayat as per
the Panchayat Act, and the plaintiff has no right to
interfere in it. As the plaintiff has illegal dynamic over the
suit property, the defendant put up a lawful board. The
Possession of the suit pond is not with the plaintiff, hence
the question of damage to possessory rights or forcefully
taking away possession does not arise. Further, the
Hon’ble Court has rejected the plaintiff’s injunction
application at Exh.5, and therefore, the public auction of
the said pond was held, and it was been leased out to
Shaileshbhai Bhagwanbhai for the fish industry for a
period of 11 months. The possession of the said pond is
not with the plaintiff, and therefore, the public auction
cannot be stopped under any circumstances. The Hon’ble

Court has not stayed the public auction, and the
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possession of the said pond has been handed over to the
successful bidder in the auction. Further, no cause of
action has arisen for the plaintiff to file the suit. The
previous lease agreement and its period ended on dated
07/07/2010 and since then, the peaceful, actual, and
physical possession and enjoyment of the suit pond on the
spot has remained with the Olpad Village Panchayat.
Panchayat did not recovered the rent of the said pond
form the year 2010 to 2012 up to today’s date. Whereas
the plaintiff, in the plaint, has stated the false fact that the
rent up to the year 2012 has been recovered. The plaintiff
has no documentary evidence to prove that the possession
of the suit pond is with the plaintiff. Furthermore, the
plaintiff has breached the condition of the previous lease
agreement and has not followed any policy or rule of the
Panchayat. The application made by the plaintiff
regarding the Panchayat’s resolution dated 06/11/2013
has been rejected by the Taluka Development Officer,
Olpad, under Section 249 of the Panchayat Act. Further in
the meeting dated 06/11/2013, a total 23 members were
present, and with consent of all those members, a lawful
resolution regarding the pond was passed unanimously;
despite this, Panchayat member Mangiben
Nurmahammad Qureshi and Madhuben Rajubhai Rathod,
acting in collusion with the plaintifft and under the
plaintiff’s pressure, have given a false application and
made a false affidavit. Therefore, considering the facts of

the written statement and the documents submitted
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herewith, it 1s a humble request to reject the plaintiff’s

suit application with costs.

COUNTER AFFIDAVIT ON BEHALF OF THE
PLAINTIFF:

2.2)

3)

No counter - affidavit has been filed against the written
statement, filed by the defendant on behalf of the
plaintiff.

Based on the above pleadings and facts of the suit, the
following issues were have framed in the vernacular

language at Exh. 36 by my predecessor as follows.

:: ISSUES ::

(2) 2l 918l YuR 52 8 5, eldidiofl Fdsdell Al
SIAEARal| ClIGAIC B7

() g 91€l Aifcid 82 8 5, UlAdIElRAA ANE dl.
oc/a9/R0a3 ol alldl dei vodls oidlH Widl,
ARSIUEAR A& €A 87

(3) 2 Y€l AIlcia 53 8 5, dA eldididf] diga
agiadid] FAdasdoll ssell Rdsdell SRR
SHIER 872

(v) e vlddiglRA A1lcia s & 5§, di€lol €ldidl
HAuXos2 21§ UIElB Al olloi—AgoS g

U1E1%01] A€ oIS 97
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(u) g uldaigl Ailcia 2 8 s, diglall Eldiol AHY
HAlEIo Gl1€) ofS 87
(5)  YI1€] Hidyl Yoiof] E1E ANUYI ESSER 87

(9) 2l 854 2ol gSHolIy?

4)  Findings on the above - mentioned issues are as under.

(1) Innegative.

(2)  Innegative.

(3) Innegative.

(4) In affirmative.

(5) In affirmative.

(6) Innegative.

(7)  As per the final order.

5)  To prove the present suit, the plaintiff has produced the
following oral as well as documentary evidence.

: : Oral Evidence ::

Nos. Particulars Exh.

1 |Examination-in-chief of the plaintiff - Naranbhai| 50
Gulabbhai Kahar.

: : Documentary Evidence : :

Nos. Particulars Exh.

1 | Original copy of 7/12 for the disputed property. 53

2 | A copy of receipt for tax paid by the plaintiff, for| 54
the disputed property.

As above. 55

4 | A copy of notice dated 31/05/2013 sent by Olpad| 56
Group Village Panchayat, to the Plaintiff.

5 |Original bill for sumul-dana for fish. 57
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6 |Original bill dated 01/05/13 to 18/09/13 for the| 58
JCB, brought for cleaning of the disputed
property.

7 |Original bill for the purchase of baby fish from| 59
Krish Fisheries, by the plaintiff.

8 |Original copy of public tender, published in| 60

Gujarat Mitra newspaper on 14/11/2013, by
Sarpanchshri of Olpad Group Village Panchayat
for the disputed land.

9 |Original copy of public explanation and public| 61
warning against the said tender, by the plaintiff.

10 |Original received copy of the reply, given to| 62
Olpad Group Village Panchayat, in connection
with the notice sent to the plaintiff.

11 | Original copy of the application submitted before, 63
the Taluka Development Officer, received by the
plaintiff, u/s. 249 of the Panchayat Act.

12 |Original received copy of application dated 64
16/11/13 for the payment of rent, submitted by
the plaintiff, in connection with the notice sent to
the plaintiff on 08/11/13 vide outward
no.77/2013-14.

13 | A postal copy of rejected money order sent by the| 65
plaintiff, for the amount of rent for the disputed
land.

14 |Original copy of the reply dated 2/11/13 for| 66
explanation of the said tender.

15 |Original copy of the notice sent to Balubhai| 67
Gulabbhai Kahar - brother of the plaintiff, by
Olpad Group Village Panchayat.

16 |As above. 68

17 |A copy of common meeting held on 19/11/11| 99
under the chairmanship of up-sarpanchshri -
Satishkumar.
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18 |A copy of resolution no. 60(9) of the common| 100
meeting held on 19/11/11.

19 |A copy of resolution no. 102/2 of the common| 101
meeting held on 28/03/13.

20 |A copy of resolution no. 123/23 of the common| 102
meeting held on 18/06/13.

21 A copy of application given by the members of| 102-A
Ward nos. 7 & 12, for the forged resolution
passed on 06/11/13, by Olpad Group Village
Panchayat.

22 |Original received copy of the application given| 103
by Balubhai Gulabbhai Kahar - brother of the
plaintift, to the Sarpanchshri, Olpad.

23 | As above. 104

24 | As above. 105

25 | Original received copy of the application given| 106
by Balubhai Gulabbhai Kahar - brother of the
plaintiff and etc., to the Sarpanchshri, Olpad.

Following the submission of oral and documentary evidences, the

plaintiff has produced a Closing Pursis at Exh. 88.

6) the defendants have produced the following oral as well
as documentary evidence.

: : Oral Evidence : :

Nos. Particulars Exh.

1 | Examination-in-chief of the defendant no.2 -| 96
Satishbhai Mahendrabhai Patel.

2 | Examination-in-chief of the witness - Baldevsinh| 108

Bapusinh Bariya.

: : Documentary Evidence : :

Nos. Particulars Exh.
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1

Signed copy of summary for 2012-2013 of Olpad| 112
Group Village Panchayat, for the cleaning of the
pond.

Signed copy of summary for 2013-2014 of Olpad 113
Group Village Panchayat, for the cleaning of the
pond.

Following the submission of oral and documentary evidence, the

defendant produced a Closing Pursis at Exh. 114.

ARGUMENT ON BEHALF OF THE PLAINTIFF :

7)

The plaintiff has submitted detailed written arguments
vide Exh.118. Having read the arguments, it has appears
that the facts of the suit application, are adhered to and
submitted that the plaintiff has continuously held the half-
portion on the western side of the said pond since the year
1988 for the purpose of the fisheries industry. Every year
the plaintiff release fish fingerlings, feed them, grow
them big, catch them daily, sell them in the market, and
maintain the livelihood of the family. The plaintiff had
taken the half-portion on the western side on lease for the
period from 2009 to 07/07/2010. The lease agreement
was executed on 08/08/2009 and as per the condition
No.1 of the agreement, decided to lease the pond to the
plaintiff, specifies the lease tenure of the pond form
08/8/2009 to 07/07/2010 for a period of 11 month will
remains. It was explicitly agreed under the condition that
upon completion, the lease period would be renewed
again for 11 months. Therefore, taking into consideration

the cross-examination of the plaintiff conducted by the
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defendant in the suit, as well as considering the
documentary evidence produced on behalf of the plaintiff,
the plaintiff has proved the issues required to be proved.
Whereas, the defendants have failed to prove the issues
required to be proved by them, and the plaintiff has
proved his case prima facie, the defendants have also
made admissions during their cross-examination,
arguments have been presented to grant the relief as
prayed for by the plaintiff and to pass a decree

accordingly.

ARGUMENT ON BEHALF OF THE DEFENDANTS

8)

The defendants have submitted detailed written
arguments vide Exh.121. Having read the arguments, it
has appears that the facts of the suit written statement are
adhered to and submitted that the, hearing of the Exh.5
injunction application took place the very next day, on
22/11/2013, the Hon’ble Court has rejected the plaintiff’s
injunction application as the plaintift did not have a prima
facie case, against that order, the plaintiff filed an appeal
and the plaintiff’s appeal was dismissed. A period of 13
years has passed since the plaintiff filed the suit, and
under such circumstances, the plaintiff’s suit cannot be
sustained. During these 13 years, the office bearers of the
Panchayat have changed, the ground reality and
situational conditions of the pond have also changed, and

over these passed 13 years, the plaintiff has had no
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9)

possession, enjoyment, right, or authority as a tenant over
the suit pond. The plaintiff has no ground or cause of
action to file a suit, as the previous lease agreement and
its timeline ended on 07/07/2010, thereafter, the peaceful,
personal and physical possession of the said pond on the
ground has remained with the Olpad Village Panchayat.
The Panchayat has not collected rent for the said pond
from the year 2010 to 2012 or until today. In no manner is
the plaintiff’s case proved prima facie. It is established
that the defendants have proved their points. The plaintiff
has failed to prove any issues. Under no circumstances
can the plaintiff's suit or relief be granted. If the plaintiff’s
suit 1s allowed, it will cause a serious nature of loss to the
defendant, which is a public local-self institution, and to
the general public, who will be deprived of financial
benefits loss will be caused, and if the suit is allowed, it
would mean giving encouragement to a wrongdoer, and it
would set a wrong precedent in society. Therefore, in the
interest of the general public, it is a humble request to
reject the plaintiff’s suit and all reliefs with costs.

:: FACT DISCLOSED BY THE PLAINTIFF ::

(a) That the plaintiff is a fisherman and earning his
livelihood by breeding and selling fish, the plaintiff
entered into a lease agreement regarding the suit
property under the management of the defendant,
Olpad Gram Panchayat, an annual lease of
Rs.5,000/- was fixed and the lease agreement was

executed on 10/08/2010.
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That it was decided to permanently lease the pond to
the plaintiff and for convenience, a condition was
made to renew the contract after 11 months and the
Panchayat has passed resolution No0.38 on
31/08/2009.

The terms of the said lease agreement is still
ongoing and the western side of the said pond has
been under the plaintiff’s lawful possession and
tenancy rights.

That the plaintiff has been regularly renewing the
lease agreement year after year for the rented
property and have paying the rent.

That the defendants issued a false notice to the
plaintiff on 08/11/2013 and therefore the very next
day the plaintiff went to pay two years worth of rent
along with an application as per the notice, the
defendants refused to accept the payment, therefore
the plaintiff sent Rs.10,000/- via money order on
18/11/2013.

That the defendants have acting arbitrarily and on
08/11/2013, attempting to snatch away the leased
property along with the standing fish crop and issued
a public notice for re-leasing the pond via public
auction on 22/11/2013, and a public clarification
regarding the notice was issued in daily newspaper
on 18/11/2013, despite this, the defendants again
issued a clarification on 20/11/2013, intending to

proceed with the public auction.
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That an application was submitted to the Taluka
Development Officer on 16/11/2013 under Section
249-A of the Panchayat Act; and when the plaintiff
met the defendant in person, the defendants
threatened the plaintiff, therefore the cause of action
for this lawsuit has arisen and the plaintiff has filed
the suit for declaration and injunction against the

defendants.

9.1) FACT DISCLOSED BY THE DEFENDANTS

(a)

(b)

(©)

(d)

(e)

That the plaintiff’s claim is without the cause of
action, the suit is barred by the non-joinder and mis-
joinder of parties, and the suit is barred by law of
limitation.

That the plaintiff’s name, possession, or ownership
right does not exist over the suit pond, a false claim
has been made to misuse governed property.

That the lease period of the pond as per the lease
agreement is for 11 months only and not for the
lease permanently, has not renewed the said rent
agreement after its expiry.

That the period of the said agreement expired on
dated 07/07/2010, and since then, the possession of
the pond has remained with the Olpad Village
Panchayat.

That the public auction notice was published in the
daily newspaper on behalf of the Defendant to lease

out the said pond for 11 months, against which the
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plaintiff has issued a false public clarification and a
false warning.

That the defendants have the authority to manage all
properties of the Panchayat as per the Panchayat Act,
and the plaintiff has no right to interfere in it, and as
the possession of the suit pond is not with the
plaintiff, hence the question of damage to possessory
rights or forcefully taking away possession does not
arise.

That the Hon’ble Court has rejected the plaintiff’s
injunction application at Exh.5, and therefore, the
public auction of the said pond was held, and it was
been leased out to Shaileshbhai Bhagwanbhai for the
fish industry for a period of 11 months.

That the previous lease agreement and its period
ended on dated 07/07/2010 and since then, the
peaceful, actual, and physical possession and
enjoyment of the suit pond on the spot has remained
with the Olpad Village Panchayat.

That an application made by the plaintiff regarding
the Panchayat’s resolution dated 16/11/2013 has
been rejected by the Taluka Devlopment officer,
Olpad, under Section 249-A of the Panchayat Act,
and request to reject the plaintiff’s suit application

with costs.

FINDING / REASONING OF THE COURT ON FACTUAL

ASPECT
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Issue No.1 :-

10)

10.1)

10.2)

The Ld. Advocate has submitted the examination-in-chief
of the plaintiff in the form of Affidavit vide Exh.50 and
the documentary evidence has been produced vide Exh.53
to Exh. 68, Exhs. 99 to 102/A to 103 to 104.

Having considered the oral as well as documentary
evidence placed on record, the plaintiff has stated on oath
that out of the suit disputed village pond property, half
for the property on the western side was taken by the
plaintiff on lease for a period of 9 years from 13/07/1988,
and the entry of has been registered in the 7/12 record,
thereafter year after year, resolution were passed by the
Gram Panchayat to renew the said western side of the
said pond since the year 1988 for the purpose to of the
fisheries industry. It further stated that the plaintiff had
taken the half-portion on the western side on lease for the
period from 2009 to 07/07/2010 and the lease agreement
was executed on 08/08/2009 for an annual rent of
Rs.5000/-. the said rent agreement was executed on
10/08/2009, and it was decided to lease the pond to the
plaintiff, but for the convenience, 11 months afterwords, a
condition was agreed upon to renew the contract. The
Panchayat has passed resolution No.38 on 31/08/2009.
Now, the plaintiff had declared in examination-in-chief of
the plaintiff that, the suit property, a pond was taken on
lease from dated 13/07/1988 for 9 years, and an entry

regarding has been made in the revenue records of 7/12.
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While the plaintiff has declared in his suit application at
Exh.1 that the disputed pond was kept on a yearly rent of
Rs.5,000/- from the Olpad Gram Panchayat on dated
08/08/2009 and a rent agreement was executed for it on
dated 10/08/2009 and for convenience, there was a
condition to renew the lease agreement after 11 months.
Further, the lease period is still ongoing, and therefore,
the plaintiff has declared that he is a tenant of the
disputed pond. Taking into consideration the cross-
examination of the plaintiff conducted by the Defendant’
side, the plaintiff has admitted that, in the appeal filed
against the order below Exhibit 5, injunction application,
the order of the trial Court remained upheld, and no
appeal/revision has been filed against that order in the
Hon’ble High Court. The plaintiff had admitted that on
dated 22/11/2013, when an auction was held for the
disputed pond, the plaintift did not take part in it. Further,
the plaintiff has stated that because there was a Court
adjournment on that day, he did not participate.
Moreover, it is admitted that disputed pond was given to
Shaileshbhai Bhagwanbhai Tagrawala by public auction.
Whereas, it is denied that the plaintift’s did not continue
possessed after the auction dated 22/11/2012. Further, the
plaintiff has declared that he had been in possession of
the disputed pond on dated 22/11/2013. While, the
plaintiff has admitted that, the plaintiff does not have any
order from the Panchayat office, Government office or

the Court, regarding the possession of the disputed pond.
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Further, the plaintiff has admitted that he has not
produced any written existing agreement with the
Panchayat, regarding the disputed pond. the plaintiff has
produced an 11 month lease agreement of the disputed
pond at Exh.77. The plaintiff has admitted in the cross-
examination that the said lease agreement was executed
on dated 08/08/2009 to dated 07/07/2010. in which the
plaintiff has also voluntarily declared that it was to be
renewed every year. The plaintiff had admitted that after
dated 07/07/2010, the plaintift does not have a renewal
agreement for the contract at Exh.77. Here also, the
plaintiff has voluntarily stated that, towards renewal, he
pays Rs.5,000/- every year to the Panchayat. The plaintiff
has admitted that he has not paid any money on the day
the disputed pond was auctioned on dated 22/11/2013 or
thereafter.

Therefore, according to the statement of the plaintiff, the
plaintiff is a lawful tenant of the disputed pond. on
considering the documentary evidence of the plaintiff
being a tenant, it is the lease agreement produced by the
plaintiff at Exh.77. The plaintiff has declared that the
term of the agreement was for 11 months and it was to be
renewed every year. Therefore, taking into consideration
the meaning of renewal, it means to executed a lease
agreement again in writing regarding the lease previously
made between the parties from fresh commencement
date. The lease agreement produced by the plaintiff at
Exh.77 is from dated 08/08/2009 to 07/07/2009.
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10.4) The defendants' side has not denied the said lease

10.5)

agreement. Therefore, according to lease agreement at
Exh.77, the plaintiff is a lawful tenant of the suit pond for
an eleven month term, and the proof of the plaintiff being
a tenant of the suit property is that the said agreement was
to be renewed every year and if the period of the lease
agreement of the said property expires, then according to
the Condition No.l of the said agreement, the plaintiff
must have renewed the lease agreement, and if he had in
renewed every year and if he were a lawful tenant even as
of the date of filing the suit, then, after the expiry of the
lease agreement in the year 2010, the plaintiff must have
a renewed lease agreement for the subsequent years of
2011, 2012 and the year of 2013 at the time of filing the
suit. However, the plaintiff has produced the lease
agreement at Exh.77 which expired on dated 07/07/2010.
whereas, he has not produced lease agreement executed
for the years thereafter. Further, the plaintiff himself has
admitted that he does not possess a renewed lease
agreement for the disputed pond, and the plaintiff
declared that he pay Rs.5,000/- towards renewal, but on
that basis, the plaintiff cannot be considered a lawful
tenant of the suit pond. Moreover, the disputed pond is a
pond under the administrative jurisdiction of the Olpad
Gram Panchayat.

Therefore, merely on the basis of oral testimony or by
paying the renewal amount, the lease agreement cannot

be believed to be in existence or continuing. Therefore,
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when the plaintiff has produced only one lease agreement
at Exh.77 whose term expired on dated 07/07/2010, and
has admitted that he does not possess a renewal lease
agreement for the disputed pond, and the plaintiff has
declared that the lease agreement was to be renewed
every year, hence, despite the plaintiff declaring the fact
of the renewal of the lease agreement on oath, he has not
produced the renewal lease agreement. Therefore, merely
by the plaintiff declaring on oath, the plaintiff does not
automatically become a lawful tenant of the suit pond.
Hence, a renewal lease agreement for the period after
dated 07/07/2010 for the disputed pond has not been
produced by the plaintiff in the present suit. Therefore,
the plaintiff has failed to proves that he is a lawful tenant
of the suit pond. Therefore, the answer to Issue No.1 is

given in negative.

Issue No. 2 :-

11)  The plaintiff has declared in his suit application and in his
testimony that the plaintiff has paid the rent of the suit
pond up to the year 2012, and thereafter when the
plaintiff went to pay the rent, the defendants did not
accept the rent, and the notice dated 08/11/2013 as well as
the public notice issued to the plaintiff, which is false,
illegal, and are null and viod. According to the further
statement of the plaintiff, when the defendants did not
accept the rent when the plaintiff went to pay two year’s

rent along with an application the next day after the
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notice dated 08/11/2013, the plaintiff sent Rs.10,000/- via
money order on dated 18/08/2013. Furthermore, the
plaintiff spent a large amount to develop the said pond
and has put a fish crop worth lacs of rupees in the pond,
yet on the basis of the notice given by the Defendants on
dated 08/11/2013, to take away possession of the said
leased pond from the plaintiff along with the fish crop, by
public auction on dated 22/11/2013 was published in
Gujarat Mitra on dated 16/11/2013, and the plaintiff gave
a Clarification regarding the said public notice in Gujarat
Mitra on dated 18/11/2013, and despite that, the
Defendants again gave a clarification on dated
20/08/2013 and gave a public notice for conducting a
public auction. Taking into consideration the cross-
examination of the plaintiff regarding the said public

notice, the plaintiff has admitted in the cross-examination

that, “ 3 did W3l 8 §, UARIA dulidadl] 8u%] 23 ¥
%182 ollZlA AUl dail 2414 ofll [EgA Alid %18
¥dIot AU, A did U3l aiefl §, A€ X182 ]I
AHAHIRA ¥ %10t AINE] dall AAofRi€llol ATAUIS UBRID
%182 YA IA] ANV, AHIS—F S Aol GidIddIHi A1 &
d gal 5§ €9 5, dl. R0/29,/2093 ofl AY UARIA ¥

AHHIA Y101 %182 SA doll ¥IB YdIA] ¥18: Sd &

¥ 2HHIA dl2e ¢l Y S 8. “ Therefore, the plaintiff
himself has declared on oath in his testimony that the

public notice given by the Defendants in Gujarat Mitra on
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dated 16/11/2013, the public clarification on dated
20/11/2013 stating that they were going to hold a public
auction again. Further, upon being shown the document
produced at Exh.66 to the plaintiff, the plaintiff state that
the response published by the Panchayat on dated
20/11/2013, which was a public clarification. Further, the
plaintiff had asked in cross-examination that, whether
there was any written existing agreement with Panchayat
concerning the suit pond on dated 18/11/2013, the
plaintiff has answered that no such written agreement has
been produced. While the plaintiff has declared that, he
has produced a certified document regarding renewal
agreement at mark 48/2 (Exh.77). Therefore, taking into
consideration the said document at Exh.77, it is a lease
agreement for the suit pond for the period from dated
08/08/2009 to 07/07/2010 for 11 months. According to its
condition, after the expiry of the lease agreement, it was
to be renewed again for 11 months. Therefore, the
plaintiff himself has admitted in the cross-examination
that during the period when the public notice was given
by the Panchayat on dated 18/11/2013 for the public
auction of the said pond, the plaintiff has not produced
any written evidence showing that the plaintiff he was a
tenant of the suit pond. And the plaintiff himself has
produced the document of the lease agreement which he
mentioned as the renewal agreement of Exh.77,and
therefore the lease period of the said lease is also within

the knowledge of the plaintiff.
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11.1) Further, it is also within the knowledge of the plaintiff
that the said lease agreement is for an 11 month period
from dated 08/08/2009 to dated 07/07/2010. The plaintiff
has not produced lease agreement for the period
thereafter. Further, the plaintiff has not produced the
notice given by the Panchayat on dated 08/11/2013.
Therefore, taking into consideration the facts declared on
oath by the plaintiff and the documentary evidence, it
appears that the plaintiff is declaring false facts on the
oath. The plaintiff has produced documentary evidence at
Exh.77 showing the lease agreement, and form Exhs. 60,
61, onward showing public notices and clarifications, and
similarly, the resolution dated 19/11/2011 vide Exhs.100
and 102. However, upon the completion of the lease
agreement of Exh.77 in the year 2010, a renewed lease
agreement from the side of the plaintiff has not been
produced. Similarly, at the time of filing the suit, the
plaintiff has not been able to prove that he is a lawful
tenant. Therefore, the plaintiff has failed to prove through
the evidence produced by him that the notice and public
notice given by the Panchayat on dated 08/11/2013 are
false, illegal and are null and void. Therefore, taking into
consideration the oral testimony on oath, cross-
examination, and the documents produced by the
plaintiff, the plaintiff has not succeeded in proving issue

No.2; hence, the answer to issue is recorded in negative.

Issued No. 3 :-
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12)  The plaintiff has declared in his suit application and in his
testimony that, out of the suit pond, the western half
portion of the property was taken on lease on dated
08/08/2009 form the defendant, Olpad Gram Panchayat at
a yearly rent of Rs.5,000/-, for which a rent agreement
was executed on dated 10/08/2009, and it was decided to
give the suit pond to the plaintiff permanently on lease ,
but for convenience, a condition was made to renew the
lease agreement after 11 months. Furthermore, the
Panchayat passed a resolution regarding this matter at
Resolution No.38 on dated 31/08/2009, the term of the
said lease agreement is still ongoing and the plaintiff
held lawful possession of the western side half portion of
the suit pond as a tenant. The plaintiff has declared that
after keeping the suit pond on lease, the Olpad Gram
Panchayat extended it every year for an 11-month period
by passing a resolution, and lastly in the year 2013, the
document has been produced at Exhs. 53, 77, 100.
Therefore, taking into consideration the said documents,
Exh. 53, is a copy of Village Form No. 7/12 in which, the
tenure type of the mentioned property is shown as
Government waste Land (Sarkari Padtar), and the name
of the filed is shown as Lalayu Pond. Furthermore,
according to entry Vashi 14-06-88, dated 13/07/66, the
lease of the pond was given to Gulab Kahar and Jagdish

Kahar for 9 years under the Collector Surat’s Office order

No.” A. sASSR ARG YRdell  §SH ol
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oL H. U/ ROHEI /$R0 “ according to the extract at
Exh.53, it appears that the lease was given to the plaintiff
for a term of 9 years from dated 13/07/1988 based on the
Collector’s Order dated 14/06/1988. Now, the plaintiff
has declared on oath in his plaint that, out of the suit pond
property, the western half of the property was taken on
lease on dated 08/08/2009. Whereas, the fact that it was
taken on the Collector’s order dated 14/06/1988 has been
declared by the plaintiff for the first time in his testimony
on oath at Exh.50. furthermore, the plaintiff has declared
in his testimony that, after keeping it on lease for a 9 —
years term from dated 13/07/1988, the said lease was
renewed every year for 1 year by passing resolution in the
Gram Panchayat are produced through Resolution Exhs.
53,77,99,100. Now, a note of the Collector’s order is seen
in the extract of Exh.53, but the plaintiff has not produced
the Collector’s order dated 14/05/1998.

Now, taking into consideration the document at Exh.77, it
is an 11-month lease agreement for the suit pond from
dated 08/08/2009 to dated 07/07/2010. Now, if the
plaintiff had rented the suit pond in the year 1988, then by
renewing the lease agreement of dated 1988 every year,
the plaintiff should have renewed lease agreements for
the 11-month period from the year 1988 to the year 2009,
along with the Olpad Gram Panchayat.

Whereas, taking into consideration the document at
Exh.99, it appears to be a document of resolution No. 60

(9) of the the general body meeting held on dated
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19/11/2011. Regarding the said document, the Talati shri
of the Olpad Gram Panchayat, examined at Exh.108, and

he has admitted in his cross-examination that, &2
£2d19% “ A HIRI SIISIN ERAIol VAR LAA Al1HIoY
Aeiloll dl.AG/2/092 ol &Adal. $0/C VAR
diddl daid diglal 2 gviofl Yed H12 dolidd gidiafl
8” AHY WiIS—0 UJRIdall /AU FRIRI 8, ¥
AgfAR dI€lal “EldIAUlId AT &l ASIY SAUU 43
UARId &Rl dl.as/u/a3 &l 31/u/a3 Yl
¥RNAd 8. ¥ dlrid ¥RId 8 S, duliddl] 251¢ sAUd
dHall dsell ug sd d &dRiat dgdel yd
ci12191011 doligHi vl of181) Aal aige) uiel] el cig
gldl &l daiddl] el doiud 518l 2SI dH o2l
Al GI6d AHIHT YA [AURRIN Sl 241 23] FH Glol
da gadl as d1.30 %ot Y&l agidofl Asief s30 2Arual

oiSS| sUIAH| A19d.”

Now, taking into consideration the cross-examination
conducted by the plaintiff, at Exh.96 of the Sarpanch shri,
who served in the Olpad Panchayat, the witness has stated
that upon being shown the lease agreement produced by
the plaintiff at Exhibit 77, that “the suit pond property out
of Block No.1, namely the western side half portion, was
given on lease to the plaintiff, Narayanbhai Kahar, for an

I1-month period from dated 08/08/2009 to dated
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07/07/2010, it is stated that, upon its completion, the term
will have to be renewed again for 11-months according to
the terms made therein.”

Therefore, taking into consideration the cross-
examination of the defendant, i1t 1s admitted that the suit
pond was given on lease to the plaintiff for an 11-month
period from dated 08/08/2009 to dated 07/07/2010.
likewise, the plaintift has relied upon the lease agreement
at Exh.77, and the plaintifft has also declared that,
according to the said agreement, upon its completion, the
term will have to be renewed again for 11 months
according to the terms made therein. Thus, the lease
agreement appears to have been executed subject to the
terms and condition of the suit pond lease agreement, and
both the parties the suit have accepted the lease
agreement produced at Exh.77. Now, in this
circumstances where the plaintiff claims to have kept the
suit pond on lease, if a resolution was passed by the
Panchayat to renew it, then the burden of proving the fact
that, the lease agreement was renewed for further 11-
month periods from the time, the plaintiff first rented it in
the year 1988 up to the date of filing the suit lies upon the
plaintiff. In this case, other than Exh.77, no other lease
agreement showing that the lease agreement was renewed
every time the 1l-month period expired has been
produced from the plaintift’s side. Therefore, in the
absence of a lease agreement within the appropriate

period, the plaintiff cannot be considered a lawful tenant.
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Likewise, taking into consideration the cross-examination

conducted by the defendant, the plaintiff has admitted

that, “ 21 did w3l 8 $, A€E EIYIUINN dSAR] ATl

BIAH] SH% ANTAUIS UARIdal 8.” whereas, according
to the statement in the plaintiff’s affidavit on oath, the suit
pond is declared to be in the possession of the plaintiff.
Now, when the plaintiff has declared that he has holding
possession form the year 1988 and up to the time the suit
was filed in the year 2009, and when the plaintiff has
declared on oath that he has possession of this all along,
and has also produced rent receipts for all the year, at that
time, looking at Exh.54 and Exh. 55, it has been written
by hand from the plaintiff's side, showing receipt of pond
rent which appears to be for the year 2009 as well as for
the period of the years 2012-13. the defendants have
accepted the said document in his cross-examination.
However, the condition of the lease agreement that the
plaintiff relies upon, which is the lease agreement
produced by the plaintiff at Exh.77 executed in the year
2009, upon its completion according to the terms of the
said lease agreement, it was to be renewed again; that
condition has been accepted by both the parties of the
suit. According to which, the defendants have declared
that the lease agreement produced by the plaintiff clearly
states a term of 11-months, and no mention regarding
giving it permanently on lease, and the plaintiff has

misinterpreted the said lease agreement. The plaintiff has
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not renewed the lease agreement after the completion of
the lease agreement according to its condition No.l. At
that time, according to the condition of the lease
agreement produced at Exh.77 of the suit, upon the
completion of the 11-month period, the lease agreement
has not been renewed, which the plaintiff has admitted;
likewise, the plaintiff has not produced a renewed lease
agreement for the period after it expiry on dated
07/07/2010. Therefore, in the absence of the documentary
evidence of a renewed lease agreement, the plaintiff is not
entitled to be considered as having a lawful possession
over the half portion of the suit pond. Further, the plaintiff

himself has admitted in his cross-examination, that the,

“Ad did Wi 8 5, 19191011 dsAI] dvldell sldH]
SO AIAUIS UBRIdal) 8. “ dHY “ A did Wil 89 5,
dl. 09/09/200C Ydlall 3HiS—99 dIU] SAR I
Aoy eJd s AR Ui otefl.” , “ A did vl 9 8,
dl.RR/q1/R093  dl A¥ AEE dUlid AANHIES

a1dioiilg 2idl1dIdlal %182 8211/l AU IHi A1Ad.”

Thus, taking into consideration the facts declared by the
plaintifft in the suit application at Exh.l, the oral
testimony of the plaintiff, the documentary evidence
produced by the plaintiff , and the cross-examination of
the plaintiff, since the plaintiff has not proved through
acceptable evidence that the plaintiff holds possession of

the half portion of the disputed suit pond, therefore, the
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answer to the Issue No.3 is in negative.

Issue No4 :-

13)

13.1)

On behalf of the Defendant, the Sarpanch Shri who
served in the Olpad Gram Panchayat in the year 2013 has
been examined at Exh.96, and the Talati Shri of the Olpad
Gram Panchayat has been examined at Exh.108, they
have declared in their testimony that, the plaintiff's suit is
barred by non-joinder of parties and mis-joinder of

parties. In the cross-examination conducted of the
plaintiff, it has been admitted that, “3 2% $2A 9/ AR ofl
diSAHI ¥ Ais— u3 Yl 2% 52 & dai HIF A18 HRIGIY
LRI I S8R alld ol es5HI €11Ad
8. “Adidu 83, dl.a’/11/093 ol AY AEWG
dglg AANMCHY caIdlo g 2idlididlal 182 61%1¢]

AHIAIH] A19d.”

Taking into consideration the 7/12 extract produced by
the plaintiff at Exh.53, the name of the Jagdishbhai
Gulabbhai Kahar is seen under the other rights and other
details column. The plaintiff has not made any
clarification regarding this matter. Similarly, the plaintiff
has also admitted that on 22/11/2013, the suit pond was
given to Shaileshbhai Bhagwanbhai in the public auction
held. Therefore, the aforementioned parties appear to be
necessary and important parties to the suit application,

but the plaintiff has not joined them in the suit
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application, and nor has any clarification been made in
this behalf. Therefore, taking into consideration the
evidence produced on behalf of the parties to the suit,
since the suit application is hit by the bar of mis-joinder
and non-joinder of parties. Therefore, the answer to the

Issue No.4 is recorded in Affirmative.

Issue No.5 :-

14)

Considering the claim sought by the plaintiff in the
present suit, the plaintiff has filed the present suit for
declaration and injunction. At this juncture, provision of
the Limitation Act 1963 is also required to be considered,
which is as under :-

»  Relief of Declaration:- Article 58 : governs the time
limit for filing declaratory suits. It mandates a strict
limitation period of 3 years to obtain any declaration,
starting from the date when the right to sue first accrues.
»  Time Limit : 3 years.

»  Starting Point : when the right to sue first arises or
when the cause of action first occurs.

»  Application : Applies to purely declaratory suits (e.g.
declaring a contract void, challenging a deed/document)
where no consequential relief or possession is initially
sought.

»  Crucial Rulings :-

> (a) Knowledge vs. Full Knowledge : The Hon’ble

Supreme Court has clarified that the 3 — years clock
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begins ticking the moment a plaintiff becomes aware of
the cause of action or dispute. The clock is not delayed
simply because the plaintiff claims they needed “full”
knowledge of the dispute.

»  Prior Accrual :

(b) if multiple causes of action arise, the time limit must
be calculated from the very first time the right to sue
accrual, not a later date.

» Relief of Injunction:- Article 113 is a residuary
clause. It dictates a limitation period of 3 years for any
suit that does not have a specifically designated time
period outline elsewhere in the Act.

»  Time Limit : 3 years.

»  Start Date : The clock begins ticking form the date “
when the right to sue accrues.”

»  Core Legal Nuances

(a) “Right to Sue” vs. “Right to Sue First” : The Hon’ble

Supreme Court has clarified that the limitation period
under Articel 113 begins when the right to sue accrues,
not when it first accrues. This distinction is critical
because it allows a plaintiff to pursue remedies based on
the primary cause of action without being barred just
because a prior, perhaps less concrete, issue occurred
earliest.

> Bundle of Facts :

(a) Determining exactly when the right to sue accrues is
treated as a mixed question of fact and law. Courts

generally read the pleadings as a whole rather than
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isolating a single line to determine if a suit is time —
barred.

»  Nature of the Right :

(a) The “right to sue” generally signifies the right to seek
judicial relief when a person’s right has been infringed or

there is a clear, unequivocal threat to it.

The plaintift has declared the cause of action in the suit
application stating that, despite the Defendants having
collected the rent up to the year 2012 for the western side
property of the suit pond given to the plaintiff on lease
under a lease contract from the year 2009, and despite the
contract being in existence and not canceled, they still
demanded two years’ rent. Furthermore, despite the
plaintiff going in person and showing readiness to pay
two years’ rent in advance along with an application, the
rent was not accepted, and a public notice regarding a
public auction was published on dated 13/11/2013, to
which the plaintiff gave a clarification. Similarly, upon
submitting an application on dated 16/11/2013 as per
Section 249-A of the Panchayat Act, Defendant
threatened the plaintiff, and the plaintiff has declared that
the cause of action for the suit arose from that time.

Now, in this context, taking into consideration the suit
application and the oral testimony on oath produced at
Exh.50, the plaintiff has declared on oath that, out of the
suit property located in the village site (Gamtalav), the
half portion of the property on the western side was kept
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on lease by the plaintiff for a term of 9 years from dated
13/07/1988, an entry of which is recorded in the 7/12
revenue records of the village. The extract of the said
7/12 has been produced by the plaintiff at Exh.53. In
which, the name of the plaintiff and his brother are seen;
despite this, the plaintiff has declared on oath that he
alone had kept the suit property on lease. Similarly, that
the said suit pond was kept on lease for 9 year term, this
fact has been declared in his testimony for the first time.
Whereas, the said fact has not been declared by the
plaintiff in his suit application at Exh.1. Therefore, it is
the statement of the plaintiff, that he had kept the suit
property for 9 years form dated 13/07/1988, and every
year a resolution was passed by the Panchayat to renew it
for 1 year, and in this manner, the plaintiff has
continuously been rearing fish in the suit pond since the
year 1988. Furthermore, if the 9 year lease period from
the year 1988 is calculated, the lease period expires in
the year 1997. The plaintift has not made any clarification
regarding the time period left in between the year 1997 to
the year 2009, which is prior to the lease contract period
of Exh.77 and the plaintiff has declared that after the 9
year lease from the year 1988, he directly executed a rent
agreement in the year 2009. While, the plaintiff has
produced only one rent agreement in the suit at Exh.77
and the plaintiftf has not produced any renewed rent
agreement. Also, according to the statement of the

Defendant, the rent agreement of the plaintiff expired on
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dated 07/07/2010 and the tenant rights of the plaintiff
stood terminated; from that time, the possession of the
pond went to the Olpad Gram Panchayat. further, as per
Condition No.3 of the rent agreement, cleaning of the
ponds vegetation was not done for two years, and the
cleaning expenses were to be borne by the plaintiff and
because of this, the defendant issued a notice to the
plaintiff on dated 08/11/2013.

Therefore, according to the statement of the plaintiff
regarding the suit pond property, the possession of the
pond has continuously come down to the plaintiff from 9
year lease of the year 1988 and thereafter from the rent
agreement of the year 2009. However, it is implied that
when the Defendants issued the notice, the cause of
action was mentioned at the time of the said notice. The
rent agreement at Exh.77 has been produced by the
plaintiff, and the plaintiff relies upon the said rent
agreement, the rent agreement was executed for an 11-
months, it was required to be renewed as per the
condition. Now, there is no resolution passed to extend
the term of the contract by deciding it in the said lease
agreement, or to execute a lease agreement afresh.
Therefore, Exh.77 lease agreement expired on dated
07/07/2010 and thereafter, no lease contract has been
executed or renewed, and 3 years after dated 07/07/2010
expired on dated 07/07/2013, after which the suit has
been filed 4 months later. It also appears as per the copy

to 7/12 at Exh.53, that the lease of the pond was given to
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the plaintiff Naranbhai Gulabbhai Kahar and plaintiff's
brother Jagdishbhai Kahar for a term of 9 years on dated
13/07/1988 and after the expiry of the term of the said
lease on dated 12/07/1997, the plaintiff took an objection
after 16 years. As pet the above mentioned provision of
the limitation Act, a suit seeking relief for declaration
and injunction must be filed within a limitation period of
three years. The plaintiff has not filed the suit within that
limitation period. Therefore, as per the above discussion
and the evidence presented by the parties, it appears that
the, suit is barred by limitation. Therefore, the answer to

the Issue No.5 is in Affirmative.

Issue No. 6 :-

Whether the plaintiff is entitled to get relief as prayed for?

FINDING / REASONING OF THE COURT ON LEGAL
ASPECT

15)

At this stage, it seems necessary to take into account the

provision of the evidence Act.

BURDEN OF PROOF- ONUS PROBANDI

It is a general rule of burden of proof on a person who
asserts a fact must prove that fact. In a case where a
person asserts a fact and another person denies such facts,
the person asserting the fact must prove that fact. If such
a person proves that fact, or if the fact is prima facie

admissible, the party who denies that fact must give
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evidence rebutting the claim.

The first fact about the burden of proof is that the person
asserting a fact must prove that fact. Negative proof is not
always possible in any matter, so when any fact is
asserted, positive evidence is expected to prove the
existence of that fact.

Another important fact about the burden of poof is that,
the burden of proof never shifts during the judicial
proceedings from the party on whom the burden of
proving a fact or issue lies, but the responsibility for it
shifts. There is a definite difference between the burden
of proof and the responsibility of proof. During the Civil
proceeding, the party has to show only the probabilities of
the facts on the basis of the preponderance of probability.
The term evaluation of evidence is not defined anywhere
in the Evidence Act nor is there any rule supported by law
for it, how to evaluate the evidence depends on the facts
and circumstances of each case. The basis of evaluation
of evidence is based on the definition of proof and non-
proof given in Section-3 of the Evidence Act. Therefore,
the burden of proof of the statement made in the
suit/claim application is on the plaintiff, in this regard
taking into account the provisions of Section- 3, Section-
101, Section- 105 and Section- 106 of the Evidence Act,

the following is state.

"(a) Section - 3 - " Proved'. A fact is said to be proved when,
after considering the matters before it, the Court either
believes it to exist, or considers its existance to probable that
a prudent man oughtunder the circumstances of the
particular case, to act upon the supposition that it exists.
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Section : 101 - Burden of proof. Whoever desires any Court
to give judgment as to any legal right or liability dependent
on the existence of facts which he asserts,must prove that
those fact exits. When a person is bound to prove the
existance of any fact, it is said that the burden of proofis lies
on that person.

Section : 105 - On whom burden of proof lies : The burden
of proof'in a suit or proceeding lies on that person who would
fail if no evidence at all were given on either side.

Section : 106 - Burden of proving fact especially within
knowledge :- When any fact is especially within the
knowledge of any person, the burden of proving that fact is
upon him."”

Further, it is also seems necessary to take into account the

following provision of the evidence Act.

"(a) Section 59 : Proof of facts by oral evidence. All fact, except

()

(©)

(@

(e)

the (contents of document or electronic records), may by
proved by oral evidence.

Section 60 : Oral evidence must be direct : Oral evidence

must, in all cases whatever, be direct; that is to say,

- If it refers to a fact which could be seen, it must be the
evidence of a witness who says he saw it;

- If'it refers to a fact which could be heard, it must be the
evidence of a witness who says he heard it;

- If'it refers to a fact which could be perceived by any other
sense or in any other manner, it must be the evidence of a
witness who says he perceived it by that sense or in that
manner;

Section 61 : Proof of content of documents. The content of
document may be proved either by primary or by secondary
evidence.

Section 62 : Primary evidence : Primary evidence means the
document itself produced for the inspection of the court.

Section 63: Secondary evidence : Secondary evidence means

and includes

a) certified copies given under the provisions hereinafter
contained,

b) copies made form the original by mechanical processes
which in themselves insure the accuracy of the copy, and
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copies compared with such copies;

¢) copies made from or compared with the original;

d) counterparts of document as against the parties who did
not execute them;

e) oral account of the contents of a document given by some
person who has himself seen it."”

Hence, as per the above provision of the evidence Act, it
is clear provision that the burden of proof on a person
who asserts a fact must prove that fact. In a case where a
person asserts a fact and another person denies such facts,
the person asserting the fact must prove that fact. It is also
clear provision that the content of the document must be
proved. The content of document can be proved by oral
evidence. However, the contents must be proved by
admissible evidence. Hence, mere production and
marking of a documents as an Exhibit by the Court
cannot be held to be due proof of its contents. It has to be
proved in accordance with the law. Furthermore, the
Honorable Supreme Court has define the admissibility of
document and the Supreme Court summarized principles
for examining the admissibility of document, including
that the mere production and marking of a documents as
an Exhibit by the Court cannot be considered due proof of
its contents. Hence, as per above discussion and
considering the evidence placed on record it appears that,
the plaintiff has prayed in para - 09 of the suit application
that, to declare, the plaintiff is a lawful tenant of the
western side of the suit property, to declare that the notice
given by the Defendants on dated 11-13, as well as the

public notice is false, illegal and void, and issue a
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permanent injunction against the Defendants to
restraining them from causing any obstruction or
hindrance to the plaintiff’s use of the suit property, and
form causing any damage to the plaintiff’s fish harvest,
and form auctioning or getting it auctioned publicly, and
to make all necessary orders as the Court may deem fit.

Taking into consideration the reliefs sought by the
plaintiff and accordingly the oral as well as documentary
evidence produced on behalf of the plaintiff, it becomes
clear that the plaintiff has declared in his suit application
at Exh.1 that the suit pond property was kept on a yearly
rent of Rupees 5,000/- from dated 08/08/2009, for which
a rent agreement was executed on dated 10/08/2009, and
it was given to the plaintiff on lease permanently, and for
convenience, a condition was made to renew the contract
after 11 months, and a resolution regarding this matter, a
resolution No. 38, was passed on dated 31/08/2009, and
the lease period is still ongoing. The copy of which has
been produced by the plaintiff along with the suit a list of
documents at mark 3/15 and mark 3/16. upon reading the
same, it is implied that it mentions giving it on lease on a
temporary basis for 11 months and carrying out the
cleaning of vegetation inside the pond. Now, along with
the oral testimony of the plaintiff at Exh.50 and produced
list of documentary evidence, the plaintiff has not
produced the said resolution No.38 dated 31/08/2009, nor
has an Exhibit number been marked on the

aforementioned document. Therefore, it becomes clear
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that the plaintiff has produced resolution No.38 dated
21/08/2009 only in the necessary document list filed with
the suit. And from that resolution, it is clear that the suit
pond property was given to the plaintiff not permanently
but on lease for 11 months on a temporary basis.
Therefore, the plaintiff deliberately not produced
resolution No.38 at the stage of presenting his evidence.
Furthermore, the plaintiff has declared on oath in his suit
application at Exh.1 that he had rented the suit pond in
the year 2009. whereas, in his oral testimony on oath
produced at Exh.50, the plaintiff has declared for the first
time that he had kept the suit pond property on lease for a
9-year term from dated 13/07/1988, an entry of which is
recorded in the 7/12 revenue records, and a resolution
was passed in the Gram Panchayat to renew the said lease
year after year for 1 year.

Therefore, the fact that the plaintiff had kept the suit
pond on lease since the year 1988 has not been declared
by him in his suit application, and no clarification has
been made in his testimony regarding why this fact was
not declared in the suit application. Likewise, no such
resolution of the Gram Panchayat regarding this matter
has been produced. Therefore, since the fact of the
resolution No.39 dated 31/08/2009, which the plaintiff
relies upon, clearly establishes that the said pond was
given on lease on a temporary basis for 11 months, the
plaintiff has not produced the said resolution in his

evidence, and despite it being a important resolution,
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plaintiff has not made any clarification regarding its
non-production.

Similarly, the plaintiff has declared on oath that a
condition was made by the Panchayat to renew the said
rent contract after 11 months, and the lease period is still
ongoing, the plaintiff has relies upon the agreement
produced at Exh.77 and a clear condition has been made
in the said rent agreement that it shall be renewed after 11
months, and the plaintiff shall have to get it cleared.
Looking at the period of the said rent agreement, it
appears to be from dated 08/08/2009 to dated 07/07/2010.
when the plaintiff relies upon this rent agreement, it is
stated that according to its condition, the rent agreement
was made for a temporary period of 11 months and it
mentioned a condition to renew it upon expiry. Moreover,
the plaintiff has declared on oath that the lease period is
currently ongoing. And if at that time, if the plaintift had
renewed the rent contract from time to time according to
the terms of the rent contract produced at Exh.77, then the
plaintiff may produced any renewed rent contract other
than the rent contract at Exh.77, and the resolution were
passed by the Panchayat regarding this matter. However,
it is necessary to note this fact here that, if a resolution is
passed by the Panchayat, then on the basis of that
resolution, the rent agreement remains to be renewed, but
the plaintiff has not produced a renewed rent agreement
on the basis of a resolution No.38, dated 31/08/2009.

Furthermore, it is a very common matter that, a resolution



Page No. 46 of 50
Judgment RCS/62/2013

to lease out a Government property permanently to a
single individual cannot be passed. Similarly, regarding
Resolution No.38 dated 31/08/2009 produced by the
plaintiff along with the suit application, its clearly
establishes that the said pond was given on a temporary
basis for 11 months. Therefore, the plaintiff has not been
able to prove through necessary documentary evidence
the facts that the said pond was given to him on lease
permanently and that the lease contract period is currently
ongoing. Similarly, the plaintiff has clearly admitted in
his cross-examination that the possession of the pond
belongs to the Olpad Gram Panchayat. In the same
manner, the plaintiff has also admitted that the fact that
on dated 22/11/2013, the suit pond was given to
Shaileshbhai Bhagwanbhai by public auction. Therefore,
when the plaintiff himself has admitted in his cross-
examination that the possession of the pond belongs to
the Gram Panchayat and that on dated 22/11/2013 the suit
pond was given to another person by public auction, then
naturally, the relief prayed for by the plaintiff does not
remain eligible to be granted to the plaintiff. Because,
under the circumstances, where the suit pond has been
given to another person by public auction, the plaintiff
cannot be considered a lawful tenant of the suit pond, and
the plaintiff is not entitled to obtain the relief of injuction
against the Defendants as prayed for. Likewise, according
to the discussion held above, when the plaintiff has

deliberately not produced the resolution No.38 dated
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31/08/2009 in his evidence, when the fact that the
plaintiff had rented the suit property for a term of 9 years
in the year 1988 has not been declared in the suit
application at Exh.1, and when the plaintiff has not
produced a renewed lease agreement after the completion
of the lease agreement executed on the dated 10/08/2009
at Exh.77 according to its terms; under such
circumstances as well, the plaintiff does not become
entitled to receive the reliefs as prayed for by him.

Therefore, the answer to the Issue No.6 in Negative.

FINAL CONCLUSION : -

21)

The plaintiff has filed the present Suit for declaration and
injunction sought against the defendants for the suit pond.
The plaintiff has produced documentary evidence at
Exhs.53 to 68, 99 to 102 to 103 to 106. The defendants
have produced the documentary evidence at Exhs. 112,
113. According to the statement in the plaintiff’s suit
application and testimony on oath in the aforementioned
suit, out of the village site pond property containing
Block No.1 of Olpad, the half portion of the property on
the western side was taken on lease on dated 10/08/2009
at an annual rent of Rs.5,000/-, for which a lease
agreement was executed on dated 10/08/2009, and the
said pond was given to the plaintiff permanently on lease
and for convenience, a condition was made to renew the
contract after 11 months, and regarding this matter, the

Panchayat has passed Resolution No.38 on dated
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31/08/2009. Similarly, the plaintiff had kept the suit pond
on lease for a 9-year term from dated 13/07/1988, an
entry of which is recorded in the 7/12 revenue records,
and thereafter, resolution were passed by the Panchayat,
and from the year 1988, the plaintiff continuously kept
the suit pond for fish business. Thus, on one hand, it is
the statement of the plaintiff that the pond was kept on
lease since the year 1988. Whereas, on the other hand, it
was kept on lease for the time period from the year 2009
to dated 07/07/2010, and it was given to the plaintiff
permanently on lease, but for convenience, an 11-month
rent agreement was executed, and a condition was made
to renew the rent agreement after 11 months.

Therefore, regarding the fact that the suit pond was given
on lease to the plaintiff for a 9-year term form the year
1988, the plaintiff has produced a 7/12 extract. In which,
along with the plaintiff, his brother’s name is also seen.
But the plaintiff has not produced any resolution or lease
agreement showing that the suit pond was given on lease
to the plaintiff for a 9-year term on dated 13/07/1988.
Furthermore, the fact that the plaintiff has been rearing
fish in the pond since dated 13/07/1988 has not been
declared by the plaintiff in his suit application at Exh.1.
The plaintiff has not produced Resolution No. 38 passed
on dated 31/08/2009 at the stage of evidence. Whereas,
according to the document produced with the suit
application, which is Resolution No.38 dated 31/08/2009,

it clearly appears that the suit pond was given on a
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temporary basis for an 11-month term. For this reason,
the plaintiff has deliberately not produced the document
of the resolution passed on dated 31/08/2009 at resolution
No.38 at the stage of evidence. Furthermore, when it is
claimed that a resolution was passed to give the suit pond
to the plaintiff on lease permanently, then according to
the condition of the lease agreement at Exh.77 , there is a
condition to renew the lease agreement after 11 months.
However, the plaintiff has not produced a renewed lease
agreement other than the lease agreement produced at
Exh.77.

Furthermore, when the plaintiff himself has admitted in
his cross-examination that the possession of the pond
belongs to the Gram Panchayat and that on dated
22/11/2013, the suit pond was given to Shaileshbhai
Bhagwanbhai in the public auction. Furthermore, taking
into consideration the documentary evidence produced by
the plaintiff, according to the statements of the plaintiff,
the lease of the suit pond given in the year 1988 contains
his brother’s name as well along with the plaintiff in the
7/12 extract. Similarly, despite having knowledge of the
fact that the suit pond was given to Shaileshbhai
Bhagwanbhai by the auction of dated 22/11/2013, he has
not joined them as a party in the suit work. The plaintiff
has not proved through acceptable evidence the facts that
he is a lawful tenant of the suit pond remains that of
lawful tenant. Therefore, taking into consideration the

evidence produced by the parties to the suit and the cross-



Judgment

24)

)
2)

3)

Page No. 50 of 50
RCS/62/2013

examination, as well as the reliefs sought by the plaintiff;
under circumstances where the suit pond has been given
to another person by public auction, the plaintiff has not
proves through acceptable evidence that he is a lawful
tenant of the suit pond and that he is entitled to receive
the relief of injunction against the Defendant as prayed
for. Under such circumstances, the relief sought by the
plaintiff does not remain eligible to be granted to the
plaintiff.

Thus, in the present suit, the plaintiff is failed to prove the
issues which they have to be proved, and therefore the
plaintiff is not entitled to get relief he prayed for.
Therefore, looking to the facts and circumstances of the
present suit and evidence on record, the following order is

pass in respect of Issue No.7, as under:

FINAL ORDER

The suit of the plaintiff, is hereby 'Rejected’.
The plaintiff shall bear the cost of both the parties of this
suit.

Decree to be drawn accordingly.

Signed and pronounced in the Open Court on, 02" July 2026, at

Olpad, Surat.

Date : 02/07/2026 (Dipti Maulik Pandya)
Place : Olpad Add. Senior Civil Judge &

ACJM, Olpad, Dist. Surat.
GJ 01290



