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12. At this stage, it would be apposite to refer to
the decision of the Supreme Court in the case of
Prasad Shrikant Purohit vs State Of Maharashtra &
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Anr, (2015) 7 SCC 440, whereby the Supreme Court,
while examining the peri materia provisions of the
Maharashtra Control of Organized Crime Act, 1999
(hereinafter called "MCOCA"), has held thus:-

"42. The definition of 'continuing unlawful activity'
under Section 2(1)(d) mainly refers to an activity
prohibited by law. The said activity should be a
cognizable offence, punishable with imprisonment of
three years or more. The commission of such offence
should have been undertaken either by an individual
singly or by joining with others either as a member of
an 'organized crime syndicate' or even if as an
individual or by joining hands with others even if not
as a member of a 'organized crime syndicate' such
commission of an offence should have been on behalf
of such syndicate. It further states that in order to
come within the definition of 'continuing unlawful
activity' there should have been more than one
charge-sheet filed before a competent Court within
the preceding period of 10 years and that the said

Court should have taken cognizance of such offence.

43. Before getting into the nuances of the said
definition of 'continuing unlawful activity', it will be
worthwhile to get a broad idea of the definition of
‘organized crime' under Section 2(1)(e) and
‘organized crime syndicate' under Section 2(1)(f). An

‘organized crime' should be any 'continuing unlawful
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activity' either by an individual singly or jointly, either
as a member of an 'organized crime syndicate' or on
behalf of such syndicate. The main ingredient of the
said definition is that such 'continuing unlawful
activity' should have been indulged in by use of
violence or threat of violence or intimidation or
coercion or other unlawful means. Further such
violence and other activity should have been indulged
in with an objective of gaining pecuniary benefits or
gaining undue economic or other advantage for
himself or for any other person or for promoting
insurgency. Therefore, an 'organized crime' by nature
of violent action indulged in by an individual singly or
jointly either as a member of an 'organized crime
syndicate' or on behalf of such syndicate should have
been either with an object for making pecuniary
gains or undue economic or other advantage or for
promoting insurgency. If the object was for making
pecuniary gains it can be either for himself or for any
other person. But we notice for promoting
insurgency, there is no such requirement of any
personal interest or the interest of any other person
or body. The mere indulgence in a violent activity etc.
either for pecuniary gain or other advantage or for
promoting insurgency as an individual, either singly
or jointly as a member of 'organized crime syndicate'
or on behalf of a such syndicate would be sufficient
for bringing the said activity within the four corners

of the definition of 'organized crime'.
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44. An 'organized crime syndicate' is a group of two
or more persons who by acting singly or collectively
as a syndicate or gang indulge in activities of

‘organized crime'.

45. By conspectus reading of the above three
definitions, if in the preceding 10 years from the date
of third continuing unlawful activity if more than one
charge-sheet has been filed before a competent Court
which had taken cognizance of such offence which
would result in imposition of a punishment of three
years or more, undertaken by a person individually or
jointly either as a member of an 'organized crime
syndicate' or on its behalf, such crime if falls within
the definition of 'organized crime', the invocation of
MCOCA would be the resultant position." The
Supreme Court, while examining the provisions of
Section 2(1) (d) in MCOCA Act, which is pari materia
to Section 2(1)(c) of the Act, which defines
"continuing unlawful activity" has held that the
commission of such activity should be a cognizable
offence, punishable with imprisonment of three years
or more and such offence should have been
undertaken either by an individual singly or by
joining with others either as a member of an
‘organized crime syndicate' or even if as an individual
or by joining hands with others even if not as a
member of a 'organized crime syndicate' and such

commission of an offence should have been on behalf
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of such syndicate. Unquestionably, the offences which
are registered against the applicant stipulate
punishment of more than three years. It is further
held by the Apex Court that in order to come within
the definition of 'continuing unlawful activity' there
should have been more than one charge-sheet filed
before a competent court within the preceding period
of 10 years and that the said Court should have taken

cognizance of such offence.

13. It is not in dispute that before the
promulgation of the Act, i.e. on 05.11.2019, the
applicant has been arraigned as an accused under
the provisions of Sections 379 and 307 of the IPC and
after the promulgation in 3 offences under Section
379 and 413 of the IPC. The investigation for the said
offence is still going on. The registration of the
offences on the same day cannot dilute the offence
registered under the Act, and such registration of the

FIRs cannot ipso facto influence the grant of bail.

14. While examining the definition of an 'organized
crime' under Section 2(1)(e) and 'organized crime
syndicate' under Section 2(1)(f) of the MCOCA Act,
which are peri materia to Section 2(1) (e) and (f) of
the Act, the Supreme Court has held that the main
ingredient of the definition of "organized crime
syndicate and organized crime" is that such

continuing unlawful activity should have been
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indulged in by use of violence or threat of violence or
intimidation or coercion, or other unlawful means.
Further, such violence and other activities should
have been indulged in with an objective of gaining
pecuniary benefits, or gaining undue economic or
other advantage for himself or any other person or
for promoting insurgency. Therefore, an 'organized
crime' by nature of violent action indulged in by an
individual singly or jointly either as a member of an
‘organized crime syndicate' or on behalf of such
syndicate should have been either with an object for
making pecuniary gains or undue economic or other
advantage or for promoting insurgency. It is further
held that mere indulgence in a violent activity etc.
either for pecuniary gain or other advantage or for
promoting insurgency as an individual, either singly
or jointly as a member of 'organized crime syndicate'
or on behalf of a such syndicate would be sufficient
for bringing the said activity within the four corners
of the definition of 'organized crime'. Prima facie, the
contents of the FIRs, and the charge-sheets disclose,
that the applicant along with co-accused singly and
jointly while acting as a member of an 'organised
crime syndicate' was promoting and carrying out the

‘organised crime'.

15. The applicant is seeking bail under Section 439
of the Code. While examining the case of the
applicant, against whom the FIR under the Act has
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been registered, this Court cannot be oblivious of the
the provisions of Section 20(4) of the Act. The same

read thus:

"20(4) Notwithstanding anything contained in the
Code, no person accused of an offence punishable
under this Act

shall, if in custody, be released on bail or on his own
bond. unless -

(a) the Public Prosecutor has been 'given an
opportunity to oppose the application of such release;
and

(b) where the Public Prosecutor opposes the
application,. the Special Court is satisfied that there
are reasonable grounds for believing that accused is
not guilty of committing such offence and that he is

not likely to commit any offence while on bail'"

16. The provisions of clause (b) of sub-section (4)
of Section 2 of the Act mandates that the Court, while
considering the case of an accused for bail has to be
satisfied that there are reasonable grounds for
believing that the accused is not guilty of committing
such offence and that he is not likely to commit any
offence while on bail. Thus, this being a Special Act,
dealing with organized crime by an organized crime
syndicate, the Court is required to record its opinion
that there are reasonable norms for believing that the

accused is "not guilty" of the alleged offence. Such
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satisfaction is an inbuilt mechanism of the aforesaid
provision. Looking to the overall contents of the FIRs
and the charge-sheets and the role attributed to the
applicant, the applicant is unable to carve out any
exception, which can impress this Court to from a
prima facie opinion, which can satisfy the expression
"reasonable grounds for believing that accused is not

guilty of committing such offence’.
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