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3. Punishment for keeping a brothel or allowing premises to be used as a

brothel.
(2) Any person who—
(a) being the tenant, lessee, occupier or person in charge of any premises, uses,
or knowingly allows any other person to use, such premises or any part thereof
as a brothel, or
(b) being the owner, lessor or landlord of any premises or the agent of such
owner, lessor or landlord, lets the same or any part thereof with the knowledge
that the same or any part thereof is intended to be used as a brothel, or is
wilfully a party to the use of such premises or any part thereof as a brothel, shall
be punishable on first conviction with imprisonment for a term which may
extend to two years and with fine which may extend to two thousand rupees and
in the event of a second or subsequent conviction, with rigorous imprisonment
for a term which may extend to five years and also with fine.

AIH, GURSd [A.214d Sl2oll dRRI del SREIN AHal 35S BURdl|

WRI4RAlll [Qadl i &ldall SiHall AUdoe 241 SIA AIes dS
YAUIHI 285 GUR A1Ad 8. Y] Al douiss AR dE [A.u.2lA
BURISA HYGHali 2% Sl HINERTS YSIERA LRIl AUl ¥37] ¥RIIR~ 2419
8, % oflA Yxo B.

{1} Goenka Sajan Kumar vs The State Of A.P, Rep.By Public ..., 2014
LawSuit (Hyd) 125. High Court of Telangana and Andhra Pradesh (At
Hyderabad)

4. Section 3 of the Act imposes punishment for maintaining a brothel house or
allowing premises to be used as a brothel house. Section 4 imposes penalty for
living on the earnings of prostitution. Section 5 deals with the procurement,
inducement or indicing for a person for the sake of prostitution. Section 6 of the
Act speaks about detaining a person in the premises where prostitution is
carried out.

5. None of these sections speak about punishment to the customer of a brothel
house. Admittedly, the petitioner does not fall under the provisions of Section 3
to 7 of the Act, as the petitioner was not running a brothel house nor did he
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allow his premises to be used as a brothel house. The petitioner is not alleged to
be living on the earnings of prostitution. It is also not the case of the prosecution
that the petitioner was procuring, inducing or in dicing any person for the sake
of prostitution nor is it the case of the prosecution that any person was earning
on the premises where prostitution is carried out.

6. I, therefore, agree with the contention of the learned counsel for the petitioner
that the petitioner is not liable for punishment under the provisions of Section 3,
4 and 5 of the Act. Consequently, the prosecution of the petitioner is unjust and
the case against him is liable to be quashed.

{2} Abhijit Kallianpur vs State Of Karnataka, 2017 LawSuit (Kar) 447. (High
Court of Karnataka)

6. I have perused the FIR and the orders relied on by the learned counsel for the
petitioner. The sole ground on which the petitioner herein is arrayed as the
accused in the above crime is that he was present at the spot during the raid,
indicating that he was a customer who had gone to the spot for massage. The
provisions of the ITP Act, 1956 invoked by the first respondent do not get
attracted to the facts alleged against the petitioner. Section 3 of the ITP Act,
1956 deal with the punishment for keeping a brothel or allowing premises to be
used as a brothel. Section 4 of the ITP Act, 1956 pertains to punishment for
living on the earnings of prostitution. Section 5 of the ITP Act, 1956 refers to the
procuring, inducing or taking (person) for the sake of prostitution. Section 6 of
the ITP Act, 1956 deals about detaining a person in the premises where
prostitution is carried out. Section 7 deals with prostitution in or in the vicinity
of public places. A person who visits brothel house only as a customer is not
covered by any of the above provisions or any other provision of the ITP Act,
1956. In the decisions referred above, in similar fact situation, the proceedings
have been quashed solely on that score. Apart from the above legal defect, the
registration of the FIR is also seen to have been done after the commencement
of the investigation by the second respondent as it is an admitted fact that before
registration of the FIR, based on the credible information, he rushed to the spot
and arrested the culprits and drew up the panchanama as recorded in the FIR.
This procedure adopted by the respondents renders the proceedings vitiated.

{3} Mumtaj @ Behri vs The State (Govt. Of Nct Of Delhi), 2003 CRI LJ 533
(Delhi High Court)

7. Besides, on merits also I find that prosecution has failed to prove the case
under Sections 3 and 4 of the Act against the appellant. Section 3 of the Act
provides the punishment for keeping/managing or assisting in keeping or
managing of a brothel. Section 2(a) of the Act defines that "brothel" includes
any house, room or place or any portion of any house, room or place, which is
used for the purposes of sexual exploitation of abuse for the again of another
person or for the mutual gain of two or more prostitutes. It is obvious that for
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proving an offence under Section 3 of the Act some specific instances of
prosecution must be proved and then it must further be proved that the accused
was managing/keeping the place with the knowledge that same is being used for
the purposes of sexual exploitation or abuse for the gain of another person or
for the mutual gain of two or more prostitutes.

A€, A€ Slajal] FAUIYA d&l MIMd RLdidl Lala Adi
&ldall AU /AR A1 SFUIEUD €2dIdD YRAUIHI AHis— 37 &
SARUIES] olSH Y S B VHal FHi &ldall SIA dHi AR of.3 2l6s
gldiofl (Ao wendd] & day Yo sIA duRdl PW—1 & PW—-2 4]
RSoll UUAIBET & ol A Ais—3 &l Y Uddlidiofl [Aardlal
Aol 52d o], AHY PW-3 § %] U2 A1BE & ol 1A ul
sARuIEall [Aa1d Fidi &Idall A2 /AR A1A Y11 % S} o],
PW-4 & PW-5, PW-18 o1 s3uIeugiall [Aaidal A3 ol S
a®fl. due ARl san—15v Y¥oiall (6ideatHi ULl &Il
wdee /2RI s slgefl weidd oigl. dHy 2o A1zel Ul
sauRIA &ldig) a1l Uiglotl 2A6AN &ldig] YRIAA . FAH1A ULl
glcioll AUds2 /AR A1A 2ure Ad YRl Y Sl FRIR™ A1l
o®f]l ¥ di &ldall AUds2 /ARG 2A1es dS &l ol &I
Ricsidl ial Adi 216s A1A GUASA F2AUIGAT H¥O dflofl A1
dofl Gloidl ol&l. 241 SIA &ldall AU /R sig ollgd Adigdl
gld 3 ddi Heeard] sl el 5 daiell sl 2Hias Aaddl @iy 5 ddl
udfd Hi2 B3ld sed el 3 AAIY[T Adigdl HiR slg Ysaell sd el
ddl slg Y1dl 285 GUR AH1Ad of &l AR AUde2 /AR dE %
2Rl HIdleRls YsIERNHI MRYUINA sal Rittidl AUde2 /ARIIa
HEEIU YIY B, R, olIHER GlESIeAall YSIERAHI MM RiLuid]

A2l olIHER AAId &lESIEall HINERTS JOJO THOMAS KANNAPPILLY

Versus STATE OF GUJARAT, R/CRIMINAL MISC.APPLICATION (FOR
QUASHING & SET ASIDE FIR/ORDER) NO. 7387 of 2023 (Guj.HC) YSIEld

Hlole dAID Adi dal SRIEISIA A2AdIgAl dHY SAoll S GUR
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AHAdI AIMS dl €d19® YRAdIRdlal lal Adl, &ldall AUde2/
AHRIUlall 2117 8lgf 2ol olaidl &l dd] eslsd sdlda adl ol R
AR 417 [Q.giRid sIe sl aReNH d@ll gsHai sRIEIsl aifd
¥R A1 B, ¥l [A.21ud S1e gRI AUAc2 /AHIRIY] [A3L4 AU IHI
AHIAA YSIEIHT &dAU 5] A1y, YIY6]] Aol oARM FRIR~ U]
Bl) oUIoll [BAHi el o.q ofl ¥dIe &sRHI AN Hel of.2 Ucd
sIRAall (B oflA Yxoiall AUl gSH SAUIHIT 41D B.
— s —

A&, 2RYER /ARIIofl 2A4Uld HYR sa1H] 419 B.

&lciall AUAs2 /AR A, 2RId S1& ou-09—R0a% dll A¥
asflRdlel sA4dlall §SH S d Al d1.09—09—-R0%% all AY A%
3 52 gsH el A2A1Ys AT AT B. AHY AUdee /ARl
gldall JatiHi [eel sud] ©1S] Ysdlall gSH SAUIHI A1 B.

qydi, &ldoll SIA AUdoe/AHRIIRA 6Rd £5dl 8H URd
Sdlofl 5SH SAIHI 419 B.

[sloict WIRfl9R Sisell sAH w39 (A) Yol ARIUIRA Gud)
AelddH] AUl URE Al IR WBAUI AI3 ©9 Hioll AHA HI2all
31.20,000/ — ol oldl ol Vial WMAYUBSSI 2% SAL.

gsddll As vl oisd Acitdla [A. gRIA Siéal uAd 285 A18
dicsi@s ud Hlsdl 24rudl.

85H 1% dl.30 ], HIB-A, Ac-2015 ol A¥ Y&l Aeldai
¥&2 s,

Place: Surat. (Jayeshkumar Laxmanbhai Shrimali)
4th Addl. Sessions Judge, Surat.
(UID No.GJ00672)



