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5,
21. The existence of common intention in a given case must
necessarily be established by the prosecution with relevant
evidence. The Court also has the responsibility to analyse and
assess the evidence before convicting a person with the aid of
Section 34IPC. Importantly, a mere common intention per se
may not attract Section 34IPC without action in furtherance
of such common intention [Jasdeep Singh v. State of Punjab,
(2022) 2 SCC 545 : (2022) 1 SCC (Cri) 526] .

(R9) olid. AdRU Aeidd [ssiyell (A, 22 2dig selies!

(R03R) 9 4.1l U ofl YsIEIH AH 8AAA B 5,

12. The underlying basic assumption or foundation in criminal
law is the principle of personal culpability. A person is criminally
responsible for act or transactions in which he is personally
engaged or in some other way had participated. However, there
are various modes and capacities in which a person can
participate in a crime. He can instigate, be a facilitator or
otherwise aid execution of a crime. Section 34IPC incorporates
the principle of shared intent, that is, common design between the
two perpetrators, which makes the second or other participants
also an equal or joint perpetrator as the main or principal
perpetrator [ We have used the said terms for want of a better
phrase. Section 34IPC does not postulate such distinction.] . The
question which arises is whether Thimmappa and Gopala can be
attributed common intention under Section 34IPC to commit

murder under Section 300 or even offence under Section 3041PC.
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16. Accordingly, to attract applicability of Section 34IPC, the
prosecution is under an obligation to establish that there existed a
common intention before a person can be vicariously convicted
for the criminal act of another. The ultimate act should be done in
furtherance of common intention. Common intention requires a
prearranged plan, which can be even formed at the spur of the
moment or simultaneously just before or even during the attack.
For proving common intention, the prosecution can rely upon
direct proof of prior concert or circumstances which necessarily
lead to that inference. However, incriminating facts must be
incompatible with the innocence of the accused and incapable of
explanation by any other reasonable hypothesis.

18. Normally, however, in a case of offence involving physical
violence, physical presence at the place of actual commission is
considered to be safe for conviction but it may not be mandatory
when prearranged plan is proved and established beyond doubt.
Facilitation in execution of the common design may be possible
from a distance and can tantamount to actual participation in the
criminal act. The essence and proof that there was simultaneous
consensus of mind of co-participants in the criminal action is
however, mandatory and essential. [See Ramaswami Ayyangar
v. State of TN., (1976) 3 SCC 779 : 1976 SCC (Cri) 518]
In Krishnan v. State of Kerala [Krishnan v. State of Kerala,
(1996) 10 SCC 508 : 1996 SCC (Cri) 1375] it has been observed
that an overt act is not a requirement of law for Section 34IPC to
operate but prosecution must establish that the persons concerned
shared the common intention, which can be also gathered from
the proved facts.

21. The aforesaid quotation from Bashir case [Bashir v. State,
1953 SCC OnLine All 74 : AIR 1953 All 668] emphasises that it
is essential that each co-perpetrator should have necessary intent
to participate or otherwise have requisite awareness or knowledge

that the offence is likely to be committed in view of the common
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design. It also follows that in some cases merely accompanying
the principal accused may not establish common intention. A co-
perpetrator, who shares a common intention, will be liable only to
the extent that he intends or could or should have visualised the
possibility or probability of the final act. If the final outcome or
offence committed is distinctly remote and unconnected with the
common intention, he would not be liable. This test obviously is
fact and circumstance specific and no straitjacket universal
formula can be applied. Two examples quoted in Bashir
case [Bashir v. State, 1953 SCC OnLine All 74 : AIR 1953 All
668] are relevant and explain the widest and broad boundaries of
Section 34IPC and at the same time warn that the ambit should
not be extended so as to hold a person liable for remote
possibilities, which were not probable and could not be
envisaged. The examples also bring out the distinction between
the criminal acts and the intent of a co-perpetrator; and the actual
offence committed by the principal or main perpetrator.

26. Section 34IPC makes a co-perpetrator, who had participated
in the offence, equally liable on the principle of joint liability. For
Section 34 to apply there should be common intention between
the co-perpetrators, which means that there should be community
of purpose and common design or prearranged plan. However,
this does not mean that co-perpetrators should have engaged in
any discussion, agreement or valuation. For Section 34 to apply, it
is not necessary that the plan should be prearranged or hatched
for a considerable time before the criminal act is performed.
Common intention can be formed just a minute before the actual
act happens. Common intention is necessarily a psychological
fact as it requires prior meeting of minds. In such cases, direct
evidence normally will not be available and in most cases,
whether or not there exists a common intention has to be
determined by drawing inference from the facts proved. This

requires an inquiry into the antecedents, conduct of the co-



27 Ao 3 ol.0C/R00C

participants or perpetrators at the time and after the occurrence.
The manner in which the accused arrived, mounted the attack,
nature and type of injuries inflicted, the weapon used, conduct or
acts of the co-assailants/perpetrators, object and purpose behind
the occurrence or the attack, etc. are all relevant facts from which
inference has to be drawn to arrive at a conclusion whether or not
the ingredients of Section 34IPC are satisfied. We must remember
that Section 34IPC comes into operation against the co-
perpetrators because they have not committed the principal or
main act, which is undertaken/performed or is attributed to the
main culprit or perpetrator. Where an accused is the main or final
perpetrator, resort to Section 34IPC is not necessary as the said
perpetrator is himself individually liable for having caused the
injury/offence. A person is liable for his own acts. Section 34 or
the principle of common intention is invoked to implicate and
fasten joint liability on other co-participants.

27. Further, the expression/term “criminal act” in Section 34IPC
refers to the physical act, which has been done by the co-
perpetrators/participants as distinct from the effect, result or
consequence. In other words, the expression ‘“criminal act”
referred to in Section 34IPC is different from “offence”. For
example, if A and B strike lathi at X, the criminal act is of striking
lathis, whereas the offence committed may be of murder, culpable
homicide or simple or grievous injuries.

28. The expression “common intention” should also not be
confused with “intention” or “mens rea” as an essential ingredient
of several offences under the IPC. Intention may be an ingredient
of an offence and this is a personal matter. For some offences,
mental intention is not a requirement but knowledge is sufficient
and constitutes necessary mens rea. Section 34IPC can be
invoked for the said offence also [refer Afrahim Sheikh [Afrahim
Sheikh v. State of W.B., AIR 1964 SC 1263] ]. Common intention

is common design or common intent, which is akin to motive or
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object. It is the reason or purpose behind doing of all acts by the
individual participant forming the criminal act. In some cases,
intention, which is ingredient of the offence, may be identical
with the common intention of the co-perpetrators, but this is not
mandatory.
29. Section 34IPC also uses the expression “act in furtherance of
common intention”. Therefore, in each case when Section 34 is
invoked, it is necessary to examine whether the criminal offence
charged was done in furtherance of the common intention of the
participator. If the criminal offence is distinctly remote and
unconnected with the common intention, Section 34 would not be
applicable. However, if the criminal offence done or performed
was attributable or was primarily connected or was a known or
reasonably possible outcome of the preconcert/contemporaneous
engagement or a manifestation of the mutual consent for carrying
out common purpose, it will fall within the scope and ambit of
the act done in furtherance of common intention. Thus, the word
“furtherance” propounds a wide scope but should not be
expanded beyond the intent and purpose of the statute. Russell on
Crime, (10th Edn. p. 557), while examining the word
“furtherance” had stated that it refers to “the action of helping
forward” and “it indicates some kind of aid or assistance
producing an effect in the future” and that “any act may be
regarded as done in furtherance of the ultimate felony if it is a
step intentionally taken for the purpose of effecting that felony”.
An act which is extraneous to the common intention or is done in
opposition to it and is not required to be done at all for carrying
out the common intention, cannot be said to be in furtherance of
common intention [refer judgment of R.P. Sethi, J.
in Suresh [Suresh v. State of U.P., (2001) 3 SCC 673 : 2001 SCC
(Cri) 601] 1.
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