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¥dIceR] AHRIVofl 8. dgHi aliHER U SI2_Bir Singh — Appellant Versus
Mukesh Kumar — Respondent 2019 0 Supreme(SC) 126 ofl YsIEldi ¥RIIdd
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“36. The proposition of law which emerges from the judgsments referred to
above is that the onus to rebut the presumption under Section 139 that the
cheque has been issued in discharge of a debt or liability is on the accused and
the fact that the cheque might be post dated does not absolve the drawer of a
cheque of the penal consequences of Section 138 of the Negotiable
Instruments Act.

37. A meaningful reading of the provisions of the Negotiable Instruments Act
including, in particular, Sections 20, 87 and 139, makes it amply clear that a
person who signs a cheqgue and makes it over to the payee remains liable
unless he adduces evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is immaterial that
the cheque may have been filled in by any person other than the drawer, if the
cheque is duly signed by the drawer. If the cheque is otherwise valid, the penal
provisions of Section 138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a payee, towards some
payment, the payee may fill up the amount and other particulars. This in itself
would not invalidate the cheque. The onus would still be on the accused to

prove that the cheque was not in discharge of a debt or liability by adducing
evidence.”
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17.1t is also to be borne in mind that the requirement of giving of notice is a
clear departure from the rule of Criminal Law, where there is no stipulation of
giving of a notice before filing a complaint. Any drawer who claims that he did
not receive the notice sent by post, can, within 15 days of receipt of summons
from the court in respect of the complaint under Section 138 of the Act, make
payment of the cheque amount and submit to the Court that he had made
payment_within 15 days of receipt of summons (by receiving a copy of
complaint with _the summons) and, therefore, the complaint is liable to be
rejected. A person who does not pay within 15 days of receipt of the summons
from the Court along with the copy of the complaint under Section 138 of the
Act, cannot obviously contend that there was no proper service of notice as
required under Section 138, by ignoring statutory presumption to the contrary
under Section 27 of the G.C. Act and Section 114 of the Evidence Act. In our
view, any other interpretation of the proviso would defeat the very object of the
legislation. As observed in Bhaskarans case (supra), if the giving of notice in
the context of Clause (b) of the proviso was the same as the receipt of notice a
trickster cheque drawer would get the premium to avoid receiving the notice by
adopting different strategies and escape from legal consequences of Section
138 of the Act.
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g ANgA. HI2 RR AR sRIEISIY A vHHda Ul &l A €9 A
¥YIGielR] HIA Risl GURYA i Adl oiRUId Gell SAIHT ASOT YR ]
sARuIEURIoll 5 [onsn Y AS. AR 1Al ofég Gl S HI2
sAluIeuat asell ¥ A143f1 2% SRAIAHI 1] 81> Aotl GUR A1 R AV S Aol
A A%1NHI s SAH1 ARIUIA Uldlell Y11 2% $d1 %33 &ldl o], agyai
AeR YslelEfl Ad] uel R[egia wRAINd W 8 5, SAH— 13€ AHodoll
AoHlolg] ViSol Sl HIZ AR dR§ ¥ oIAUIY AUIHT AHIRN &R d AU
AlH10Y offed) TRLI SaiR HilRd ISR 1S Ad] 24eifdd oiuId gld] AN,
A0 A€ YSIER]] WU $A RIEdlid VHoRAR BIdall SAHI Ul dASRA3]
As ARIMIA Uldioll SIIEAR A AHHEA U Y AS Adi EdI § ¥UIGER] o]
Ysqefl U2 241l eldlidll 651Sdal Hafaicl S2UIH1 241D 8.

89 A oiss] Alg] 8 8 5, AURIUIRA AER AojdHIolg] Visol S3H O § 54?2 ¥
AURIA Aofdloig] Visel SUlo) UAIMA Y14 dl dsA3 Vs 243 slef
siugAell dell 254 &dl ddl eslsa Yar sdl 243 Aicdldlell ofi]
sl 2l GWR [Rise Ui A 8. 41 513 AR a8 sl Alel § Uiz
visollcHs Y191 %Y sAIHI AHIR o€l AR dRE sl Btz durH
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s3ol AU dl 285 GUR B A1HA %IRI A€ 222323] VHofHIoig] Visal S
otefl. GuRlsd @1l Ysiele] ueIMd sd Rieglia AgfAR ARYIRA 241 S13
dlad o9 AH[AA cRAIY B 5 SH, d ULl 6iSS] S0} 28 8. d &51Sd aiss|
$AI H12 ldall SAHI AR 2§ Gde duid (1ol dHy edldl €2(ulof
GuRYd S oiUIY &l Adioti B 8. WRg Al sIA AR % sIg Gae
AUIA S41H1 2419d o 8l dH SIS edldl sdUIAi 211Ad of 81, ARl A8
SHH— U3C ofl oA lolaf SIef 1%l Visal s3d o1ef].

A1H, GWRIsd BT 53 d Yot AUl Yotiof] aeil s2121€] RS 2% SAIHI
AHIdd dHIH £2d1d9] Wil &llal uvidi $31AIElg SIAEU0] AR YRUR I
8. RN SHH— 13€ Aol SAH— 1< oll Aojdlaig] SIS UIYfl 2A0i?
Wil visel s ol€ll. dgHi AGe dSAZ] A AHY HATEIHT GISHI ¥
sAdd gldio] d2i d As " garuglAldoe §5 "ol A2 A1 YIR 2dISRIV URd
$3d eldle] del sAAIEIRA AHA HATeHi ARIA ol HIsdIdd &ldig]
dgjHlol s3] s, I 2RIUla oIl o1l 2R &ldl ©di ARIYIRA A4HY
HATEIHT 8H YSA S of Bl¢f SAUIEIRA A2 HATeIHT Glcdof] s2u1E ARI]
[A3e8 S &ldlg] YAUR SE &I “YEI ol. 1 ofl ¥dIo “6SRHI® 1]
AHRIla dsARUR 8AYYI6l] §5H SAUIHI 2419 8,

35S Adi AR gefl yediell a1 8d o], 1% A% Ul ARIla &1%R
841 H12 Ocd] Hed A1Ud @ldl ©di AR 5 dail [A.9.2{ &R ofell. slef
yed AUl o], Il H1d1 A%1NH1 2RIVl AREINRNHI ¥¥Ao2 18 5Y
AIRAIRIA ¥R 8. dgHi ollHER 2[RiId &SI Sharad Jethalal Savla -
Applicant Versus State of Gujarat & others ( 2017 3 GLH 146) ySi€lail U2|

oi—aR Hi UYLl 521dd & S , So far as the first question is concerned as
regards the pronouncement of the judgement and order of conviction and

sentence in the absence of the applicant accused, | am of the view that no

illegality could be said to have been committed by the trial court. 2113 of1c]
s12 2ARIof] 2&1%93]Hi %10l g5H SA d ofid. §18 A1 5] of U] s1éa)
&SH ARSIUEAR] of &ldiof &AM 8.

AIH, &ldall AHI ARl AREININHI Aol gsH %182 S oUI1RUd
FQIIRA 8. A1 SIA A¥lall A0 Suoll &slsd edlad dgfA dl ARl 1]
ciRdlY a1oidls Y21l 2ieldioll saH — 9y Hxot AdIAHI AIAd & Aal d
AIEUR sAoll siFdIE] P10 AdIddiHi AH19d 8. R d2iR]ls Y2l
2deldloll saH—39<(R) yot ARG asAlRAR sAddIHi 2419 dI 2RIVl
%1 243 Aictndl s¥1RAIA o], Alall AciHi Soll &S]S i1l A
aanflAcid gorgoe Aseofl sEH— 13¢ A 2URIA AS2 & ol dAi doll
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cidl ofed o 9N Yellofl Seofl A% 21l €5 § ASell 84 Sl A 2111 Y]
AHYY| Glal Y 'AS 8.

cliRdY o191l 4R2i1 Rieldlel] saH—7 &ilal Adidi 419 dl RURIH As2Hi
A A1Ad A%lofl FAYIgal AHIUR d Yol siEa ARIMla dasARdlol
&14dlol] ol €5 sdlafl Acal 8. A1 A AURIU] A% 35S GURd &slsdl
&llol A dl deil ARIIefl B3R, ddoll SI2[G1s ¥dIGER] del Ui 2ol &1
dell & gy Yy3l 4«1 sd1 10y welig oiefl. AlHIcY I A%¥iofl Hioil sed
gld]l g d clloid ollHER US| AEIAd Al olIHER ALY AEIHdOII
HIoTERls YSIERA] Gudcy 8. d Yol A%l Acdd &ad] of ald] KA dHey
A1A1Y ARd s8R ULl o &ldl HgRA. aiiofl viefldl, deil =i,
ARl GH, doll AIHI¥S %%, A sAl AHIFHI] 241A & A U2
gslsdlal edlal def A%l 4Aall (oifd salall 28 8. aoNNAcd oz
AseHi AR Al YaRIY] elvid sU1 WIHAN0ll AXRAU ol &g GiSlof
SI1481% doll [oi41of2A1R SlgfURl %ldoll AURAE (Aol Acld A[SARAULT AIdg
28 d HI2ofl 8. d GWid adNMAcd gorgAoe 5 FHi As UIAA3] ofle Y3al]
AHIA Y1 8. Aol AARAULT A GUA2I AUIA] 8 ol dISlofl [G2dR d
e IHi 28] 28 d el 8. A ARIUIA sRIEARWII Edlofl YsULl] 248
As AR B. ¥ As " goruglefleioe §5 ol A2 2418 9IR ISR Wd $d 8.
dell d siEl wnnell &g &lia Adi A1dl SAH1 AR U g4l Avd] o
AN ol AHI¥HI EIUA] A ol dIslall Gislol UudRIAHI [A2gi 2s] 28 d
HIZ2 vRIUla AUssAuURl A%l ] FgA dH g Hig . SREI 5, SIRIEI]
WU [eghia HoRAR SIUEI ©SUI WAl GRIACHaI ERIEI0N AASIRS
2HA d AEIAdo]] YU 5% Gloll 8 B ol A d YO SJAIHI ol 41 ]
dislall dslol iaiaief] (ARt Gal ¥R ol ISl ASlofl ASIH AU
i YU %2, 2ol d SRA AR vda ¥ [AsiRid 2Hdda & ddl
oisellel &R Aol defl d iell eslsdlal eulaiai Aai ARIUIa UidRicloll dIcd
AUl URI A1 AHal y1ef] ¥elig orefl.

dgiHi 2093( 1) FAAUR 2R, R.HGa [A3e8) A.5.[ARUIHIR ol 5ol
YSIEl edlal Adl, olIHER YU 518 A€ seoll SHH L3¢ AU Aol Ul
ot 5lofl oAig] sIRIaIElHI ARl 4%l ™14 guideiRdY aioRls
Yrall 2iéldloll saH—3EU 2ou 3AIEla AR aS 1oy 8H YsUdol]
&sH slofl BaiIa s3] 8. ¥ &lal Adi FRAIElA AU gadR Auidg
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