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firyadIAe  AaropIVM iv#DDa  halnI  firyad  DaI

negoixyebl ;NS]^umeN] Aek] klm-138 mujb krel ze.

(2) OZLIFN 51FGF S[;GL 8\]SDF\ CSLST|

2.1) ફરીયાદી  ઉપરોકત  જણાવેલ  સરનામે  શ્રીરામ  ટ્ર ાન્સપોર્ટ
ફાયનાન્સ કં લી. કે જ ેઘી કંપનીઝ એકટ ૧૯૫૬ હેઠળ નોંધાયેલ
કંપની  છે  અને  જનેું  તા.૦૯/૧૧/૨૦૨૨  ના  રોજ  ના
એન.સી.એલ.ટી.  ના ઓર્ડ ર મુજબ શ્રીરામ ટ્ર ાન્સપોર્ટ  ફાયનાન્સ
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કંપની લી. નું નામ હવે પછી થી શ્રી રામ ફાયનાન્સ લીમીટેડ છે,
તથા ફરીયાદી કંપની જુના તથા નવા થ્રી વ્હીકલ, જુની તથા નવી
ગાડીઓ,  ટ્રક,  ટ્રેકટર,  મશીનરી  તથા  કોર્મશીયલ  વ્હીલર  ની
ખરીદી માટે તથા ફરીયાદી કંપની આવા વાહનો ઉપર અન્ય રીતે
પણ  ધીરાણ  આપવાનું  કામ  કરે  છે.ફરીયાદી  પોતાના  આ
વ્યવસાયની સમગ્ર દેશમાં જુદી જુદી શાખાઓ ધરાવે છે, જ ેપૈકી
એક શાખા સુરેન્દ્રનગર મુકામે આવેલ છે, 

2.૨) આ કામના તહોમતદારને     3118ASHOK LEYLAND AL
  IL FBT ગાડી  જનેો  નં.  01 -9745  GJ HT ઉપર  પૈસાની

જરૂરીયાત હોય, જથેી આ કામના તહોમતદારે ફરીયાદી કંપની નો
સંપર્ક  કરતા ફરીયાદી કંપનીએ આ કામના તહોમતદારને તેમની
જરૂરીયાત મુજબ નંુ ધીરાણ આપેલ અને જે ધીરાણ આ કામના
તહોમતદારે  ફરીયાદી  કંપની  એ  જણાવેલ  શરતોનું  ચુસ્તપણે
પાલન કરવાની શરતે સ્વીકારેલું. સદર ધિરાણ મેળવતી વખતે આ
કામના  તહોમતદારે  ફરીયાદીને  મેળવેલ  ધીરાણની  રકમ નિયત
કરેલ સમયમાં નિયત કરેલ વ્યાજ ેતથા ખર્ચ સહિતની રકમ નિયત
કરેલ  રકમના  નિયમીત  રીતે  માસિક  હપ્તામાં  ચુકવી  આપવાનું
વચન,  વિશ્વાસ અને ભરોસો આપેલ અને સદર ભરોસો આપતી
વખતે  આ કામના  તહોમતદારે  ફરીયાદી  કંપની  સાથે  લેખિતમાં
કરાર  (એગ્રીમેન્ટ)  પણ  કરેલ.  જે  હકીકતથી  આ  કામના
તહોમતદાર ખુબ જ સારી રીતે વાકેફ અને માહિતગાર છે

2.૩) આ કામના તહોમતદાર ના લોન ખાતાની વિગત આ   મુજબ છે:
લોન  ની  તારીખ  22/07/2022,  લોનનો  પ્રકાર VEHICLE

,  LOAN  લોન એકાઉન્ટ નંબર 207220001, SURNGT લોન
ની  રકમ ૧૧ ,૩૦,૦૦૦/-  આ  કામના  તહોમતદારે  ફરીયાદી
કંપની પાસે થી ધોરણસરના વ્યાજદરે લોન મેળવેલ છે અને જ ે
નિયત  કરેલ  માસિક  હપ્તામાં  ચુકવવાની  હતી,  જે  મુજબ  આ
કામના  તહોમતદારે  નિયમીત  હપ્તાની  રકમો  નહીં  ચુકવતા  આ
કામના  તહોમતદાર  ને  ફરીયાદી  કંપની  મારફત  વારંવાર  ચડત
રકમો ચુકવી જવા જણાવેલ,  છતા પણ આ કામના તહોમતદારે
એ ચુકવણંુ નહીં કરતા  ફરીયાદી કંપની ને તેમની જાણ માં અને
સમજ માં સદર વાહન રીપઝેસ કરવાની ફરજ પડેલ,  ત્યારબાદ
આ કામના તહોમતદારે સદર વાહન ચડત રકમો ચુકવી છોડાવેલ
ન હોય, જથેી આખરે ફરીયાદી કંપની ને નિયમોનુસાર સદર વાહન
વેંચાણ  કરવાની  ફરજ  પડેલ,  જૈ  વેંચાણની  મળેલ  રકમ  આ
કામના તહોમતદારના સદર લોન એકાઉન્ટમાં જમા આપેલ છે,
જનેી  આ કામના  તહોમતદારને  વિગતવારની  નોટીસ થી  જાણ
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કરવામાં પણ આવલે અને સાથે સાથે બાકી રહેતી રકમો વ્યાજ
ખર્ચ ચુકવી જવા તાકીદ પણ કરવામાં આવેલ.

2.૪) ફરીયાદી કંપની દવારા આ કામના તહોમતદારને બાકી રહેતી
રકમની ચુકવણી કરી જવાનું  અનેક વખત જણાવવામાં આવેલ,
જથેી આ કામના તહોમતદારે  ફરીયાદી કંપનીને લોન ની વ્યાજ
સહીતની તા. 12/08/2024 સુધીની આઉટસ્ટેન્ડીંગ ચડત કુલ
રકમ રૂ  8,38,402.96 /–(અંકે  રૂપીયા આંઠ લાખ આડત્રીસ

હજાર ચાર સો બે અને છન્નું પૈસા પુરાં) AnukRme cek n>.223386

Ane  223387  no  ta.12/08/2024no  S]e]be?

kAof  ;iN[ya  coksI  bjar  pa][I  xaqano  qata

n>.33282697638na  rkm  #a.2,30,000/-  Ane

4,82,787/- na આપેલ.
સદર ઉપરોકત દર્શાવેલ વિગતો વાળા ચેંકસમાં સજાદભાઈએ

તમામ વિગતો તેમની જાતે ભરીને તેમની સહી કરેલ છે અને આ
સદર આ ચેકસ  ફરીયાદીને આપેલ અને સાથે એ વચન આપેલ કે
ચેકસ જવેા ફરીયાદી વસુલાત અર્થે રજુ કરશંુ એટલે તરત જ વસુલ
થઈ જશે તેવી ખાત્રી પણ આપેલ પરંતુ સદરહુ ચેકસ ફરીયાદીએ
આ કામના તહોમતદારની સુચના મુજબ તેઓની એકસીસ બેંક

લી.  સુરેન્દ્રનગર  શાખામાં  રજુ  કરતા  સદરહંુ  ceko ફંડસ

ઈનસફીશીયન્ટ ના શેરાં સાથે ta.16/08/2024na roj પરત
આવેલ.

 આ  કામના  તહોમતદારે  જાણીબુઝીને  ફરીયાદીની  સાથે
છેતરપીડી,  વિશ્વાસધાત  ધી  નેગોશીયબેલ  ઈન્સ્ટ્રુ મેન્ટ  એકટની
કલમ  ૧૩૮  મુજબના  ગંભીર  ગુન્હોઓ  સુરેન્દ્રનગર  મધ્યે
બદઈરાદા પૂર્વક કરેલ છે. જથેી  ફરીયાદી કંપનીએ તઓેના પનેલ
એડવોકેટ  મારફત તા.  ૩૦/૦૮/૨૦૨૪ ના રોજ રજી.  એડી.
નોટીસ આપલે,  જે તહોમતદારને ધોરણસર રીતે બજી ગયેલ છે
છતા તહોમતદારે ફરીયાદી કંપની ની બાકી નીકળતી લેણી રકમ
રૂ. 2,30,000/- (અંકે રૂપીયા બે લાખ ત્રીસ હજાર પુરાં) તથા
રૂ.4,82,787/- (અંકે રૂપીયા ચાર લાખ બ્યાંસી હજાર સાત સો
અને  સત્યાસી  પુરાં)  મળી  કુલ  રકમ  રૂ.7,12,787/- (અંકે
રૂપીયા સાત લાખ બાર હજાર સાત સો સત્યાસી પુરાં) આજ દીન
સુધી  ચુકવેલ  નથી  અને  કાયદેસરની  સાચી  નોટીસ  નો  કોઈ
જવાબ પણ આપેલ નથી. જથેી  ફરીયાદીને ફરીયાદી કપની વતી
ફરીયાદ દાખલ કરવાનું કારણ ઉત્પન્ન થયેલ છે.



JUDGEMENT                                        4/25 CC NO.3550/2024

2.૫) આ કામના તહોમદારને સરદ વિગતવાળા ચેકની બમણી રકમ
નો દંડ તથા સખત કેદ ની કાયદા અનુસાર પુરેપુરી સજા કરવા
ન્યાયના હિતમાં હુકમ મહેરબાની કરશોજી.ન્યાય તથા ઈકવીટીના
ધોરણે મળવાપાત્ર તમામ દાદ અમોને અપાવવા ન્યાયના હિતમાં
હુકમ કરવા મહેરબાની કરશોજી.

(3) kesnI kay"vahI|

firyadIAe  ta.૦૪/૧ 0/202 ૪ na  roj  firyad  krta

mara purogamI NyayaDaIx&aRIAe ta.  ૦૪/૧ 0/202 ૪ na roj

firyadInu>  ikRimnl  pRosIjr  ko[nI  klm-200  mujb

verIfIkexn  no>DaI  firyadInI  firyad  fojdarI  kes  rjIS]re

no>Dava t@aa AaropI iv#DDa DaI negoixyebl ;Ns]^umeN] Aek]

klm-138  mujbna  guna  mujb  ikRimnl  pRosIjr  ko[nI

klm-204 Anvye  smNs  ;Syu  krvano  hukm  krel.  sdr

smNs AaropIne Daor`asr bjI jta AaropI ko]" sm_a hajr

@ata> thomtdarna kesnI nklo m~aI gya nI qa<aI krI mara

puragamI NyayaDaIx&aRIAe  Aa>k-08  YL TF ૩૦ q_૧ qZ_Z પ

GF  ZMH  VFZM5LGL  PlI  rek["  krvama>  Aavel.  jema>

AaropIV[ gunano  ;Nkar  krta  kesnI  Aag~anI  kay"vahI

krvama> Aavel.

(4) sdr  kame  kesnI  hikktna  Aa+are  firyadIp_ano

kes,AaropIAona  bcav  t@aa  rju  @ayel  dStavejI  puravane

$yane leta>  Aa kame kesna NyayIk in`a"y ma]e  nIce mujbna

mudaAo :piS@at @ayel ze. 

1.) xu  firyadp_a inx>kp`ae  purvar kre  ze  ke,  firyadIAe

AaropIne  Aapel  malna  kaydesrna  lè aa  pe]e  AaropIAe

teAonI shI krIne Aapel cek je be>kma> wrta>, je cek prt

frta> AaropIAe +I negoxIyebl ;NS]^umeN] Aek]nI klm|

138 ANvye no w>g krI ixa_aapa<ane guNho krel ze? 

2.) xu hukm ?

(5)         :prokt mudaAona NyayIk in`a"yna> kar`ao nIce mujb ze. 

       1.)  nkarma>

      2.) AaqrI hukm Anusar 
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(6) sdr kame  firyadp_ae  trfe  AaropIAo ivru$+ guno purvar

krva  ma]e  kevo  Ane  ke]la  pRkarno  puravo  rju  krel  ze

teno :Lleq krvo AavXyk ze je jovu> j#rI ze.je nIce mujbno

puravo rju krel ze. 

firyadp_ae mOiqk puravo|

kRm sahednu nam ivgt Aa>k

1 નિશારઅહેમદ  ગુલામઅહેમદશેખ nI

sog>dprnI srtpas

firyadI 04

(5) firyadp_ae dStavejI puravo|

kRm ivgt Aa>k

1 ફરીયાદી કંપનીનું રજીસ્ટ્રેશન સર્ટીફીકે] 15

Z એન.સી.એલ.ટી.નો ઓર્ડ ર 16

3 ફરીયાદીને આપવામાં આવેલ પાવરનામાની નકલ 17

4 TCMDTNFZGF ,MG BFTFG]\ :8[8D[g8 18

5 TCMDTNFZ[ VF5[, R[S v Z 19

6 R[S ZL8G" D[DMvZ Z_

7 OZLIFNLV[  T[DGF  JSL,  DFZOT

TCMDTNFZG[ VF5[, GM8L;

21

8 GM8L; DMS<IF V\U[GL 5M:8, BFTFGL 5FJTL 2Z

9 GM8L; AHL UFIGM VMG,F.G 8=[S ZL5M8" 23

1 ૦ લોન એપ્લીકેશન ફોર્મ ૩ર

!! કોPV[%,LS[g8GL ,MG V[%,LS[XG ૩૩

!Z CF.5MYLS[XG SD ,MG V[U|LD[g8 ૩૪

!# OF.G, 0[8FXL8 ૩પ

!$ .g:IMZ[g; 5M,L;L ૩૬

!5 VFZP8LPVM ;8L"OLS[8 ૩૭

!& 5|L ;[, GM8L; ૩૮

!* 5M:8 ;[, GM8L; ૩૯

18 kloZI>g purxIx 41
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(૬) આરોપી પક્ષ તરફે માૈખીક કે  દસ્તાવેજી પુરાવા રજુ રાખવામાં
આવેલ નથી.

(7) tIFZAFN VFZM5LVMG]\  ;LPVFZP 5LP;LP S,Dv#!# C[9/

lJX[QF lGJ[NG GM\WJFDF\ VFJ[, K[ T[DF\ T[VMV[ lGNM"QF CMJFGL

CSLST H6FJ[, K[P AaropI bcavna sahedo tpasva ma>gta

નથી કે સોગંદ પર જુબાની આપવા માંગતા નથી તેમ j`aavel

ze.  AaropIAe  firyadp_ano  kes nkarI  ka{el ze.  તેઓએ વિ

શેષમાં j`aavel ze ke, ફરીયાદીને લોન પેટેની રકમ અમોએ પરત

કરેલ છે.  અમોની ગાડી વધારે કિંમતમાં વચેી જથેી અમારા જમા
રૂપિયા તેઓ પાસે માંગતા અમોના લોન દરમિયાનના ચેકો તઓે
પાસે હોઇ તેનો દુરઉપયોગ કરી ખોટા પુરાવા ઉભા કરી ખોટો કેસ

કરેલ છે.  અમો ખરેખર નિર્દોષ છીએ. Tyarbad sI.Aar.pI.sI

klm|  314  mujb pEI51F[  lJPJSL,zL  GL  N,L,M

;F\E/JFDF\ VFJLP

8.) dlIlo|

8.1) Aa  kame  firyadp_a  tfe"  rjuAat  ze  ke,  Aa  kamna

AaropInaAo teAonI VhIkl  lon  lI+el  ze.  je  lgt  teAoAe

kaydesrna le`aa  pe]e  firyadIne  cek  Aapel.  je  cek   firyadIAe

be>kma>  wrta> prt  frel.  je@aI  halnI  firyad  krel  ze.

Aam,AaropIAe kaydesrna lè aa pe]eno  cek  prt frel  hoy  +I

negoxIyebl ;nS]umeN]  Aek] ANvye  halnI firyad  krel ze.  

AaropI ivru$+ guno purvar @aay ze. je@aI teAone sja krva t@aa 

firyadIne v~atr Apavva ma]e Arj krel ze. 

8.2) Aa kame AaropI tfe"  Aa>k-43 @aI leiqt dlIl rju krel

ze.jema>  j`aavel  ze  ke   AaropInu  ko;  devu  n@aI.  firyadIAe

AaropIna cekno qo]I rIte durpRyog krel ze. AaropIne ja`a bhar

wrIne qo]I rIte heran krva ma]e halnI firyad krel ze. Aa kame

firyadIAe  Amaru  vahn prt l; tenI  hrajI  krI  vecI  na>qel  

ze.firyad =ara sdr kes AaropInu>  kaydesrn>u  le`au  purvar krI  

xkel n@aI. Aam, firyadI potano kes purvar krvama>  in*f~a  

gyel hoy AaropI ne indo"*a }ravI zo[I mukva ma]e Arj krel ze. 

-|| ka r `ao||-
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9.) jnrl is$+a>t|-

fojdarI  firyadma>  saibt krva ma]ena  payano  is$+a>t

Aevo ze ke, je guNho kya"no  Aa_aep  hoy  te  guNho  AaropI  =ara

krvama> AaVyo ze ke kem? te x>karhIt purvar krvanI jvabdarI

samaNy rIte firyadp_anI hoy ze. jyare negoxIyebl ;NS]^meN]

Aek]nI klm| 139 Ane 118 mujb firyadInI trfe`ama> ke]lak

Anumano  kayda  mujb  krvana  @aay  ze.  je  Anumano  ivrDDanI

hikkto saibt krvanI jvabdarI AaropInI  rheze.  te  mu~awut

payano S@aaipt is$+a>tne $yane raqIne nIce mujb cca" krvama> 

Aave ze. 
10.) Ingredients of the offence u/s 138 of NI Act

Aa  tbkke  kesna  gu`ado*a"  :prnI  cca"  krta>  phela>,  

namdar Aepeks ko]"Ae ke]lak kesma>  }ravel mag"dx"k is$+a>t  

jova AavXyk ze. temj negoxIyebl ;NS]^umeN] Aek]nI ANvye 

je Aavxyk tTvo nIce mujb ze.
10.1) Hon’ble Apex Court  has  in case of  Jugesh  

Sehgal Vs. Shamsher Singh Gogi reported in AIR  
2009  SC  Spp.  2022 held  that  to  constitute  an
offence under Section 138 of the Act, thecertain  
ingredients are required to be fulfilled, which reads
as under;

“9. It  is  manifest  that to constitute  an
offence under Section 138 of the Act, the
following ingredients  are required to be
fulfilled:
(i) a person must have drawn a cheque
on an account maintained by him in a
bank for payment of a certain amount of
money to another person from out of that
account;
(ii) The cheque should have been issued
for the discharge, in whole or in part, of
any debt or other liability;
(iii)  that  cheque  has  been  presented  to
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the bank within a period of six months
from the date on which it is drawn or
within the period of its validity whichever
is earlier;
(iv) that cheque is returned by the bank
unpaid, either because of the amount of
money  standing  to  the  credit  of  the
account  is  insufficient  to  honour  the
cheque  or  that  it  exceeds  the  amount
arranged to be paid from that account by
an agreement made with the bank;
(v) the payee or the holder in due course
of the cheque makes a demand for the
payment of the said amount of money by
giving a notice in writing, to the drawer
of  the  cheque,  within  15  days  of  the
receipt of information by him from the
bank regarding the return of the cheque
as unpaid;
(vi)  the drawer of such cheque fails  to
make  payment  of  the  said  amount  of
money to the payee or the holder in due
course of the cheque within 15 days of
the receipt of the said notice;
10. Being cumulative, it is only when all
the  afore-mentioned  ingredients  are
satisfied that the person who had drawn
the  cheque  can  be  deemed  to  have
committed an offence under Section 138
of the Act.”

10.2 In the case of the (2018) 13 SCC 663 N Harihar
Krishnan Vs. J. Thomas...

23.  The  scheme  of  the  prosecution  in
punishing under Section 138 of THE ACT
is different from the scheme of the CrPC.
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Section  138  creates  an  offence  and
prescribes punishment. No procedure for
the  investigation  of  the  offence  is
contemplated. The prosecution is initiated
on the basis of a written complaint made
by the payee of a cheque. Obviously such
complaints  must  contain  the  factual
allegations  constituting  each  of  the
ingredients of the offence under Section
138.  Those  ingredients  are:  (1)  that  a
person  drew  a  cheque  on  an  account
maintained by him with the banker; (2)
that such a cheque when presented to the
bank is returned by the bank unpaid; (3)
that such a cheque was presented to the
bank within a period of six months from
the  date  it  was  drawn  or  within  the
period of its validity whichever is earlier;
(4) that the payee demanded in writing
from  the  drawer  of  the  cheque  the
payment  of  the  amount  of  money  due
under the cheque to payee; and (5) such
a  notice  of  payment  is  made  within  a
period of 30 days from the date of the
receipt of the information by the payee
from the bank regarding the return of the
cheque as unpaid. It is obvious from the
scheme of Section 138 that each one of
the  ingredients  flows  from  a  document
which evidences the existence of such an
ingredient.  The  only  other  ingredient
which  is  required  to  be  proved  to
establish  the  commission  of  an  offence
under Section 138 is that inspite of the
demand  notice  referred  to  above,  the
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drawer of the cheque failed to make the
payment within a period of 15 days from
the date of the receipt of the demand. A
fact  which  the  Complainant  can  only
assert but not prove, the burden would
essentially  be  on  the  drawer  of  the
cheque to prove that he had in fact made
the payment pursuant to the demand.

10.3) From above judgments following ingredients are
required to be proved to establish the offence 
under Section 138 of the NI Act.:-
(i) Drawing of cheques by Respondents-accused.
(ii) Cheques issued for debts or liabilities
(iii)  Presentation  of  cheques  during  validity  
period
(iv) Dishonour on presentation
(v) Issuance of notice
(vi) Failure of payment of cheques amount

11.) (I) Drawing of cheques by Respondents-accused./AaropI 

=ara cek lqvama> Aavel hto.)

firyadInI firyad, srtpas, t@aa no]Is temj p_akaro 

=ara rju @ayel dStavejI puravo, ibntkrarI/SvIk't hikktone  

jota>, je nIce mujb ze.
Sr. Cheque no. Amount Date Exh. Drawan on
1. 223386 2,30,000/

-
12/08/24

19
STATE BANK 
OF INDIA
PATDI BRANCH

2. 223387 4,82,787/- 12/08/24 STATE BANK 
OF INDIA
PATDI BRANCH

11.1) Aa kame  firyadI  zL ZFD OF.GFg; ,LP  JTL VMYMZF.h

5;"G TZLS[  zL lGXFZVC[DN U],FDVC[DN X[BGL VF\So _$

GL ;MU\N 5ZGL ;ZT5F; HMTF\ T[DF\ H6FJ[, K[ S[4

Aa  kame  firyadI  lGXFZVC[DN  U],FDVC[DN  X[BGL  VF\

Sv_$  nI sog>dprnI  srtpas jota  tema>  j`aavel  ze  ke,
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OlZIFNL  zLZFD  OF.GFg;  ,LP  S\5GL  5F;[YL  VF  SFDGF

VFZM5LV[    3118   ASHOK LEYLAND AL IL FBT ગાડી જનેો

નં. 01 -9745 GJ HT  p5Z 5{;FGL H~lZIFT CMI ,MG ,LW[,P

thomtdare firyadInI bakI nIk~atI purepurI le`aI rkm cukvI

Aapva  એસ.બી.આઇ  ,  પાટડી  શાખાના  ખાતા
નં.૩૩ર૮ર૬૯૭૬૩૮ નો ચેક નં.  રર૩૩૮૬ તા.૧ર/૦૮/ર૦ર૪
ના રોજનો રૂ.ર,૩૦,૦૦૦/-(અંકે રૂપિયા બે લાખ ત્રીસ હજાર)
પુરાનો  તથા  એસ.બી.આઇ  ,  પાટડી  શાખાના  ખાતા
નં.૩૩ર૮ર૬૯૭૬૩૮ નો ચેક નં.  રર૩૩૮૭ તા.૧ર/૦૮/ર૦ર૪
ના  રોજનો  રૂ.૪,૮ર,૭૮૭/-(અંકે  રૂપિયા  ચાર  લાખ  બ્યાંશી

હજાર સાંતસો સત્યાંસી) વાળા બે ceko લખી આપેલ.

11.2) Aam,  :prokt  firyadIAe  cekna  AavXyk  tTvo  purava

Ai+inymnI jogva;  Anus>+ane  purvar  krel

ze.Aam,firyadIAe  sdr kame  AaropIne  Aapel lon nI rkm

pEkI AaropIAe tenI shIva~ao cek firyadIne AapelanI hikkt

purvar @aay ze. 
The ratio laid down by the Hon’ble Supreme

Court in case of Bir Singh vs Mukesh Kumar
reported in (2019) 4 SCC 197.
37. A meaningful  reading of  the provisions of
the  Negotiable  Instruments  Act  including,  in
particular,  Sections  20,  87  and  139,makes  it
amply clear that a person who signs a cheque
and makes it over to the payee remains liable
unless  he  adduces  evidence  to  rebut  the
presumption that the cheque had been issued
for  payment  of  a  debt  or  in  discharge  of  a
liability.  It  is  immaterial  that the cheque may
have been filled in by any person other than
the drawer, if the cheque is duly signed by the
drawer.  If  the  cheque  is  otherwise  valid,  the
penal  provisions  of  Section  138  would  be
attracted.
38.  If  a  signed  blank  cheque  is  voluntarily
presented to a payee,towards some payment,
the  payee may fill  up  the  amount  and  other
particulars.  This  in  itself  would  not  invalidate
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the  cheque. The  onus  would  still  be  on  the
accused to prove that the cheque was not in
discharge  of  a  debt  or  liability  by  adducing
evidence.
40. Even a blank cheque leaf, voluntarily signed
and  handed  over  by  the  accused,  which  is
towards  some  payment,  would  attract
presumption  under  Section  139  of  the
Negotiable Instruments Act, in the absence of
any cogent evidence to show that the cheque
was not issued in discharge of a debt.

11.3) VFD4 VFZM5LV[ OZLIFNLG[ એસ.બી.આઇ , પાટડી શાખાના
ખાતા  નં.૩૩ર૮ર૬૯૭૬૩૮  નો  ચેક  નં.  રર૩૩૮૬
તા.૧ર/૦૮/ર૦ર૪ ના રોજનો રૂ.ર,૩૦,૦૦૦/-(અંકે રૂપિયા
બે  લાખ  ત્રીસ  હજાર)  પુરાનો  તથા  એસ.બી.આઇ  ,  પાટડી
શાખાના  ખાતા  નં.૩૩ર૮ર૬૯૭૬૩૮  નો  ચેક  નં.  રર૩૩૮૭
તા.૧ર/૦૮/ર૦ર૪ ના રોજનો રૂ.૪,૮ર,૭૮૭/-(અંકે રૂપિયા

ચાર  લાખ બ્યાંશીહજાર સાંતસો સત્યાંસી)   5]ZFna ceko  ,BL

VF5[, K[ T[ CSLST 5]ZJFZ YI[, K[P

12.(iii)  Presentation  of  cheques  during  validity  period  &
(iv) Dishonour on presentation.

Aa  kame  firyadI lGXFZVC[DN  U],FDVC[DN  X[BGL  VF\

Sv_$  nI  sog>dprnI  srtpas  jota  tema>  j`aavel  ze  ke

TCMDTNFZ  wJFZF  T[VM  OlZIFNLG[  VF5[,  R[S  OlZIFNLV[

ccV[S;L;  A[\S  ,LPcc4  ;]Z[gN=GUZ  XFBFGF  BFTFDF\

TFP !Zq_(qZ_Z$ GF ZMH HDF SZFJTF TFP !&q_(qZ_Z$

GF ZMH ccO\0; .g;OLl;Ig8cc  GF  X[ZF  ;FY[  5ZT OZ[,MP je

ivgt nIce mujb ze.
1 Exhibit no. of cheque Exh-19 (combine exhibit
2 Cheque no. 223387 and 223386
3 Drawn on Bank STATE BANK OF INDIA,

PATDI
4 Date on cheque 12/08/2024
5 Amount 4,82,787/- And 2,30,000/-
6 Date on presentation 16/08/24
7 Presented in Bank AXIS  BANK,
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SURENDRANAGAR
8 Date of return 16/08/2024
9 Cause of return FUNDS INSUFFICIENT

10 Exh.no.of return memo Exh-19
11 Validity period 3  month  from  date  of

cheque

12.1) sdr kame  firyadI  lGXFZVC[DN U],FDVC[DN X[BGL VF

v_$ jubanI jota> j`aavel ze ke, Aa kame AaropIAe kaydesrna 

le`aa> pe]e cek Aapel. te Aa>K|19 va~ao cek n>.223387 Ane cek 

n>.223386  wartIy  S]e]  be>k  Aof  ;iN[yano  

ta.12/08/2024nI tarIqno Aapel ze. jema> AaropInI shI 

lgt ko; tkrar n@aI. je ceko firyadIAe teAonI be>kma>  wrta>  

ta.16/08/2020 naroj rI]n" @ayel ze.je f>[ ;NsfIixyN]na

xera sa@ae rI]n" @ayel ze.je lgt rI]n" memo Aa>k|20 @aI rju ze.  

temj cek lqaya te tarIq@aI <a`a mhInanI velI[I]I lgt ze. je 

A>ge tkrar n@aI. be>knI SlIp rI]n"memo je rju krel ze.te lgt 

ko; tkrar n@aI. 

12.2) Aa kame be>knI SlIp je negoxIyebl ;NS]^UmeN] Aek]nI  

klm |146 t~ae pRStut hikkt ze. 
Section  146.  Bank's  slip  prima  facie  evidence  of  
certain facts. 

The  Court  shall,  in  respect  of  every
proceeding  under  thisChapter,  on  production  of
bank's  slip  or  memo  having  thereonthe  official
mark  denoting  that  the  cheque  has  been
dishonoured,  presume  the  fact  of  dishonour  of
such  cheque,  unless  and  until  such  fact  is
disproved.

13) Aam,sdr kame firyadInI Aa>K|4nI mOiqk puravo Ane te 

sa@ae rju krel dStavejI puravane $yane leta>, Aa kame firyadIAe Ae

hikkt  purvar  krel  ze  ke,  AaropIAe  Aapel  cek  inyt  

smymya"dama> be>kma> rju @ayel ze.

14.) (v) Issuance of notice:
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14.1) Aa  kame  firyadI  lGXFZVC[DN  U],FDVC[DN  X[BGL  VF\

Sv_$ GL ;MU\N  5ZGL ;ZT5F; HMTF\  T[DF\  H6FJ[, K[  S[4

VDM  OZLIFNLV[  TFP  #_q_(qZ$  GF  ZMH  VFZM5LVMG[  WL

G[UMlXI[A, .g:8=]D[g8 V[S8 S,D !#( D]HA ZHLP V[0L YL

GM8L;  VF5[,LP  H[  VF\SvZ2 YL  ZH]  SZ[,  K[P  VF  SFDGF

TCMDTNFZG[ GM8L; SIF" V\U[GL 5M:8 BFTF TZOYL VF5JFDF\

VFJ[,  VFZM5LG[ GM8L; AHL UIFG]\ 8=[S Sg;F.gD[g8 ZH] SZ[,

K[ H[ VF\SvZ3 YL ZH] SZ[, K[P VF SFDGF VFZM5LV[ GM8L;GM

SM. HJFA VF5[, GYLP H[ GLR[ D]HA K[P
Sr. Description Date Exh
1 return of cheque from bank 16/08/24 20
2 Demand Notice 30/08/24 21
3 Register AD window Slip 30/08/24 22
4 Acknowledgement ----------- ---
5 net tracking report 02/09/24 23

14.2) sdr  kame  firyadI  tfe"  rju  krel  mOiqk  temj  dStavejI

puravo jota>, Aa kame AaropIAe firyadIne  Aapel  cekna

Anus>+ane, firyadIAe  cek be>kma> [IpoZI] krta>,  je  cek  prt

frel ze. je lgt firyadIAe be>kno rI]n" memo rju krel ze. temj 

sdr cek rI]n"  s>b>+e  AaropIne  firyadIAe  no]Is Aapel ze.  je

no]Is AaropI bjI gyel ze. te lgtnI ne] ]^ek rIpo"] rju krel

ze. je no]Is Aa kame AaropIne bjI gya dStavej sdr kame rju

krel ze. vDauma> AaropIne no]Is nhI bJyanI tkrar n@aI.

15.)  (ii)  Cheques  issued  for  debts  or  liabilities  &  (vi)  
Failure of payment of cheques amount

15.1) Aa  kame  firyadIna  iv.v.&aRI  rjuAat  ze  ke,  sdr  kame  

AaropInaAe sdr le`aI rkm sbb cek Aapel ze. jema> teAonI  

shI  lgt  ko;  tkrar  n@aI.  Aam,  firyadI  je  +I  

negoxIyebl ;NS]^umeN] Aek]nI klm 138 Anus>+ane  AaropI  

=ara Aapel cek hoL[r ;n[yukos"ma> Anuman krvanu> rhe ke je cek 

kaydesrna le`aa s>b>i+t Aapel ze. v+uma> cek :pr AaropInI  

shI lgtnI ibntkrar Ane +I negoxIyebl ;NS]^umeN] Aek]nI 
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klm|139  ANvye  @ata  kaydakIy  Anuman  (Presumption  

under the law) firyadIAe potan>u pR@am puravano bojo saibt

krel ze ke, AaropIAe Aapel cek je kaydesrna lè aa pe]e Aapel 

ze. v+uma>  +I negoixyebl ;ns]^umeN] Aek]nI klm|118 Ane  

139na  Anumano  je  q>[naTmk  Anumano  ze.  pr>tu  je  lgt  

Aa+arwut puravo rju krIne je Anumanonu> q>[n krI xkay. pr>tu>  

Aa kame AaropI tfe" Aevo ko; Aa+arwut dStavej rju krel n@aI. 

je lgt sdr kaydakIy Anumano q>[n krel hoy. 

 16.) In the case of (2019) 4 SCC 197 in case of Bir Singh
vs Mukesh Kumar. 

21. In passing the impugned judgment and
order  dated  21-11-2017,  the  High  Court
mis-construed  Section  139  of  Negotiable
Instruments  Act,  which  mandates  that
unless the contrary is proved, it is to be
presumed  that  the  holder  of  a  cheque
received the cheque of the nature referred
to  in  Section  138,  for  the  discharge,  in
whole  or  in  part,  of  any  debt  or  other
liability. Needless  to  mention  that  the
presumption  contemplated  under  Section
139 of the Negotiable Instruments Act, is a
rebuttable presumption. However,  the onus
of  proving  that the  cheque  was  not  in
discharge of any debt or other liability is
on the accused drawer of the cheque.
22.  In  Hiten  P.  Dalal  vs.  Bratindranath
Banerjee (2001) 6 SCC 16), this Court held
that both Section 138 and 139 require that
the Court shall presume the liability of the
drawer of the cheques for the amounts for
which  the  cheques  are  drawn.  Following
the  judgment  of  this  Court  in  State  of
Madras vs. Vaidyanatha Iyer (AIR 1958 SC
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61), this Court held that  it was obligatory
on the     Court to raise this presumption.  
23.  Section 139 introduces an exception to
the general rule as to     the burden of proof  
and shifts  the  onus  on  the accused. The
presumption  under  Section  139  of  the
Negotiable Instruments Act is a presumption
of law, as distinguished from presumption
of     facts. Presumptions are rules of evidence  
and do not conflict with   the presumption of  
innocence,  which requires  the  prosecution
to    prove  the  case  against  the  accused  
beyond reasonable doubt. The obligation on
the prosecution may be discharged with the
help  of  presumptions  of  law  and
presumptions  of  fact  unless  the  accused
adduces  evidence  showing  the  reasonable
possibility  of  the  non-existence  of  the
presumed fact as  held  in  Hiten  P.  Dalal
(supra).
24.  Presumption  of  innocence  is
undoubtedly  a  human  right as  contended
on  behalf  of  the  Respondent-accused,
relying on the judgments of this Court in
Ranjitsing Brahmajeetsing Sharma vs. State
of Maharashtra and Anr (2005) 5 SCC 294
and Rajesh Ranjan Yada @ Pappu Yadav
vs. CBI through its Director (2007) 1 SCC
70. However  the guilt may be established
by  recourse  to     presumptions  in  law  and  
presumptions in facts, as observed above.
25. In Laxmi Dyechem vs. State of Gujarat
&  Ors.  (2012)  13  SCC  375,  this  Court
reiterated that in view of Section 139, it
has  to  be  presumed  that  a  cheque  was
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issued  in  discharge  of  a  debt  or  other
liability  but  the  presumption  could  be
rebutted by adducing     evidence. The burden  
of proof was however on the person who
wanted  to  rebut  the  presumption. This
Court  held  however,  this  presumption
coupled with the object of Chapter XVII of
the  Act  leads  to  the  conclusion  that  by
countermanding  payment  of  a  post  dated
cheque,  a party should not be allowed to
get  away  from  the     penal  provision  of  
Section 138 of the Act.
26. In Kumar Exports vs. Sharma Carpets
(2009) 2 SCC 513, this Court reiterated that
there is a presumption that every negotiable
instrument duly executed, is for discharge
of a debt or liability,  but the presumption
is  rebuttable  by  proving  the  contrary. In
the facts and circumstances of the case it
was found that the cheque in question was
towards  advance  for  purchase  of  carpets,
which were in fact not sold by the payee
of  the  cheque  to  the  drawer,  as  proved
from the deposition  of  an official  of  the
Sales Tax Department, who stated that  the
payee had admitted that he had     not sold  
the carpets.
27.  In  K.N.  Beena  vs.  Muniyappan  and
Another (2001) 8 SCC 458, this Court held
that in view of the provisions of Section
139 of the Negotiable Instruments Act read
with Section 118 thereof, the Court had to
presume that the cheque had been issued
for discharging a debt or liability. The said
presumption was  rebuttable  and could  be
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rebutted  by  the  accused  by  proving  the
contrary. But mere denial or rebuttal by the
accused was not    enough.   The accused had
to prove by cogent evidence that there     was  
no debt or liability. This Court clearly held
that  the  High  Court  had  erroneously  set
aside the conviction, by proceeding on     the  
basis that denials/averments in the reply of
the  accused  were     sufficient  to  shift  the  
burden  of  proof  on  the  Complainant  to
prove     that the cheque had been issued for  
discharge of a debt or a     liability.   This was
an  entirely  erroneous  approach.  The
accused     had to prove in the trial by leading  
cogent evidence that there was no debt or
liability.
36. The proposition of law which emerges
from  the  judgments  referred  to  above  is
that  the  onus  to  rebut  the  presumption
under     Section 139 that the cheque has been  
issued in discharge of a     debt or liability is  
on the accused and the fact that the cheque
might be post dated does not absolve the
drawer  of a  cheque  of  the  penal
consequences  of  Section  138  of  the
Negotiable Instruments Act.

17.) In the case of AIR 2019 SC 1876 delivered in 
case of Rohitbhai Jivanlal Patel Vs State of Gujarat. 
He relied upon Para 12, 14, 18, 19, which reads as
under;

12.  For determination of the point as  to
whether  the  High  Courtwas  justified  in
reversing the judgment and orders  of the
Trial Court and convicting the appellant for
the  offence  under  Section  138  of  the  NI
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Act, the basic questions to be addressed to
are  two-  fold:  as  to  whether  the
Complainant-Respondent  No.  2  had
established the ingredients of Sections 118
and 139 of  the  NI  Act,  so  as  to  justify
drawing  of  the  presumption  envisaged
therein;  and  if  so,  as  to  whether  the
accused-appellant had been able to displace
such  presumption  and  to  establish  a
probable defence whereby, the onus would
again shift to the Complainant?
14.  ...Therefore,  it  is  required  to  be
presumed that the cheques in question were
drawn for consideration and the holder of
the cheques i.e., the Complainant received
the same in discharge of an existing debt.
The onus, therefore, shifts on the accused-
appellant to establish a probable defence so
as to rebut such a presumption.
18.  ...In  this  regard,  significant  it  is  to
notice  that  apart  from  making  certain
suggestions  in  the  cross-examination,  the
accused-appellant  has  not  adduced  any
documentary  evidence  to  satisfy  even
primarily  that  there  had  been  some
monetary transaction of himself  with Shri
Jagdishbhai.
19.  ..The  observations  of  the  Trial  Court
that there was no documentary evidence to
show  the  source  of  funds  with  the
Respondent to advance the loan, or that the
Respondent did not record the transaction
in  the  form  of  receipt  of  even  kachcha
notes, or that there were inconsistencies in
the statement of the Complainant and his
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witness,  or  that  the  witness  of  the
complaint was more in know of facts etc.
would have been relevant if the matter was
to be examined with reference to the onus
on the complaint to prove his case beyond
reasonable doubt. These considerations and
observations  do  not  stand  in  conformity
with the presumption existing in favour of
the Complainant by virtue of Sections 118
and 139 of the NI Act. Needless to reiterate
that the result of such presumption is that
existence of a legally enforceable debt is to
be presumed in favour of the Complainant.
When  such  a  presumption  is  drawn,  the
factors relating to the want of documentary
evidence in the form of receipts or accounts
or want of evidence as regards source of
funds  were  not  of  relevant  consideration
while  examining  if  the  accused  has  been
able to rebut the presumption or not.

18.) Aam, :prokt namdar Aepeks ko]" }ravel mag"dx"k is$

+a>t jota>, AaropI cek :pr shI je ibntkrarI babt ze, Aa 

tbkke Ae Anuman krvanu rhe ke, sdr AaropIna =ara Aapvama> 

Aavel cek je kaydesrna le`aa> pe]e Aapel ze. v+u je sdr Anuman

je  rIbe]ebl  (q>[naTmk)  Anuman  ze.  hve  sdr  AaropI  :pr

puravano bojo rhe  ze  ke, sdr cek je  kaydesrna lè aa>  pe]eno n

hto. je Anuman Aa+arwut purava rju krIne tenu q>[n krI xkay 

ze. 

v+uma> Aa kame firyadIAe je AaropIno cek rI]n" @ata> je  

lgt  AaropInaAonee  no]Is  Aapel  ze.  Tyarbad  sdr  kame

firyadI daql krel ze. je  lgt AaropIAe firyadInI no]Isno

jvab  Aapel  n@aI.  v+uma>  Aa  kame  AaropI  tfe"

firyadInI :l]tpasma> p`a Aevo ko; bcav n@aI. 
* Appreciation of Submission/Defence of Accused side:
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19.) sdr lonno Vyvhar A>genI jat mahItI n@aI. 

19.1) Aa kame AaropI tfe" Aevo bcav ze ke,Aa kame firyadIne  

lonna Vyvhar A>ge maihtI n@aI.

19.2) Aa kame firyadInI :l]tpas jota> j`aavel ze ke, hu> Aa 

k>pnIma> klekxn menejr trIke frj bjavu> zu>.Ae vat  qrI  ze  

ke,lon ke]la hPtama> wrpa; krvanI htI teno Vyajdr xu> hto te 

firyadma>  j`aavel n@aI.Ae  hu>  khI xku nih ke  AaropIne  Aapel  

lon kya qatama> srwr krelI.mne Ae vat yad n@aI ke AaropIne 

Aapel lon AmarI k>pnIna> kya qatama>@aI AapelI.Ae vat qrI 

ze ke lon AePlIkexnma>  pana n>br 1 @aI 6ma> lon DarknI shI 

n@aI.

19.3) sbb kame :prokt firyadI t@aa AaropI =ara rju @ayel 

puravanu  gù aa>Tmk muLya>kn krta>,  sdr kame  halna firyadIne  

k>pnI Ane AaropI sa@aena je na`aa>kIy Vyvhar @ayel ze te lgt 

teAone ko; ps"nl nolej n@aI.lonno krar k>pnI Ane AaropI 

vCce @ayel ze.AeigRmeN] @ayel tyare  Aa kamna pavr Aof Ae]nI" 

hajrIma>  @ayel  hoy  te  hikkt  rek["  pr  lavel  n@aI.  Aa  kame

firyadI k>pnI vtI jubanI Aape ze te potana ps"nl nolej ke  

(je tenI #b# Vyvhar @ayel n@aI) te lgtnI jubanI Aapva ma]e

s_am n@aI.  Aam, sdr kame  firyadI je  AaropInI lon ke  cek  

lgtna k>pnI sa@aena VyharnI jat mahItI n hovana kar`ae te  

sdr  Vyvhar  lgtnI  jubanI  Aapvama>  ma]e  Ai+k't  n@aI.  

lonna Vyvhar A>genI teAone ko; jat mahItI  n@aI.  pavr  

Aof Ae]nI" sdr Vyvharnu ko; ps"nl nolej n@aI.

vDauma>  firyadIAe  Aa>k-17  @aI  pavr  Aof  Ae]nI"nI  

A]eS]e[  kopI  rju  krel  ze.Aa>k-32  @aI  lon  AePlIkexn  

fom"nI ]^ukopI rju krel ze.Aa>k-34 @aI ha;po@aIkexn km lon  

AeigRmeN]na  krarnI  ]^ukopI  rju  krel  ze.Aa>k-35  @aI  fa;nl  

[e]axI] rju krel ze jema>  k>pnIna Ao@aora;Z Vyiktna shI ke  

isKka n@aI.

SF[. 56 N:TFJ[HF[ 5]ZJFZ SZJF DF8[ 5]ZFJF VlWlGIDDF\

H6FJ[, ZLT[  5]ZJFZ SZJF[  50[P  5]ZFJF  VlWlGIDGL S,Dv&!
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HF[TF\  SF[.  51FSFZ  V[D  DFGTF  CF[I  S[4  T[6[  ZH]  SZ[,

N:TFJ[HG[  SF[8"  5]ZFJFSLI  D}<IFS\GDF\

wIFG[  , eTF[  H[  T[  N:TFJ[HGF[  5|FYlDS  5]ZFJF[  ZH]  SZJF[  50[P

HF[  51FSFZ  H[  T[  N:TFJ[HGF[  pRFYlDS  5]ZFJF[  VF5L  G

XS[ TF[ T[G[ 5]ZFJF VlWlGID GL S,Dv&# 5|DF6[ UF{6 5]ZFJFYL

5]ZJFZ  SZJFGF[  CF[I  K[P  T[DH  UF{6  5]ZFJF[  SIFZ[  VF5L  XSFI

T[  DF8[GL  HF[UJF. 5]ZFJF  VlWlGID GL S,Dv&5 DF\  SZJFDF\

VFJ[, K[P

In  the  case  of  2011(1)  G.L.H.586  (H.Siddiqui
(dead)by  Lrs.  v.  A.  Ramalingam)  held  that,  “
Provision of section 65 of the act 1872 provide
for  the  permitting  the  parties  to  adduce
secondary evidence. However,  such a course is
subject  to  a  large  number  of  limitations.  In  a
case where original documents are not produced
at any time,nor, any factual foundation has been
led  for  giving  secondary  evidence,  it  is  not
permissible  for  the  Court  to  allow  a  party  to
adduce  secondary.Thus,  secondary  evidence
relating  to  the  contents  of  a  document  is  in
admissible,  until  the  non  production  of  the
original is accounted for, so as to bring it within
one  or  other  of  the  cases  provided  for  in  the
section.  The  secondary  evidence  must  be
authenticated  by  foundation  evidence  that  the
alleged  copy  is  in  fact  a  true.  Copy  of  the
original.  Mere  admission  of  a  document  in
evidence does not amount to its proof. Therefore,
the  documentary  evidence  is  required  to  be
proved in accordance with law. The court has an
obligation to decide the question of admissibility
of  a  document  in  secondary  evidence  before
making  endorsement  thereon.(Para-10)  In  our
humble  opinion,  the  trial  Court  could  not
proceed in such an unwarranted manner for the
reason that the respondent had merely admitted
his signature on the photocopy of the power of
attorney  and did  not  admit  the contents  there
of.More so, the court should have borne in mind
that  admissibility  of  a  document  or  contents
thereof may not necessary lead to drawing any
inference unless the contents thereof have some
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probative value. (Para-12)
VFD  p5ZMST  R]SFNFDF\  5|lT5FlNT  YI[,F\  l;wWF\

TMG[ wIFGDF\ ,[TF JFNLV[ U{F6 5]ZFJF SFIN[;Z ZLT[ ZH] SZ[,F

G CMI h[ZM1F GS, 5]ZFJFDF\ U|FCI raqI xkay tem n@aI.

20.) k>pnI =ara vahn sIZ krvama> Aavel ze.jeno bcav|-

20.1) Aa kame AaropI tfe" Aevo bcav ze ke, k>pnI =ara vahn 

sIZ krvama>  Aavel ze Aa kame firyadIAe Aapel VhIkl lon  

lgt VhIkl p`a prt l; tenu veca`a krI dI+el ze. 

20.2) Aa kame  firyadInI :l]tpas jota>  j`aavel ze  ke,  "Ae

vat  qrI  ze  ke,  vahn  n>  jI.je.01  Aec.]I-9745  sIZ  Ane

soL[ k>pnI =ara krvama> Aavel ze.Ae vat qrI ze ke vahn sIZ 

krva s>b>Dae  Aaropne ko; pho>c Aapel n@aI.Ae vat qrI ze ke  

sIZ krel vahnnI k>pnI =ara hrrajI krvama> Aavel.

20.3) sbb kame :prokt firyadI t@aa AaropI =ara rju @ayel 

puravanu gu`aa>Tmk muLya>kn krta>, Aa tbkke tkrarI cek je Aa>k|

19 @aI  rju  krel  ze.  je  cekma>  lqelI  rkm  jota>,  je  

#a.4,82,787Ane 2,30,000/-nI rkm lqel ze.  temj Aa 

kame firyadIAe rju krel Aa>k| 18 nu>  S]e]meN] jota>, jema>  ma<a  

k>pnIno  sIKKo  marel  ze.Ao@aara;Z  VyiktnI  shI  krel  

n@aI.vDauma> lon va~aa vahnne sIZ krel tyare AaropIne no]Is

bjavel hoy te hikkt rek[" pr lavel n@aI.lon va~aanI vahnnI

hrrajI krI te ke]lI rkm :pjel te hikkt  dxa"vto  puravo

firyadp_ae  rju krel n@aI.firyadIAe teAonI jubanIma> sIZ Aen

soL[nI  kay"vahIna  peps"  lgt  ko;  [oKyumeN]  rju  krel

n@aI.firyadIAe tenI :l]tpasma> sdr lon ma]e Aapel VhIkl 

prt l; tenu veca`a krI dI+el ze. 

21) Aa tBbke nam gujrat ha;ko]"na Narpat  Motisingh  
Purohit  Versus  State  Of  Gujarat  2021  AIJEL_HC  

244366 : 2022 (3) GLR 2056 ma> }ravel ze je nIce mujb ze.
10. Section 138 of the N.I. Act treats dishonoured cheque as
an offence, if the cheque has been issued in discharge of any
debt or other liability. The Explanation leaves no manner of
doubt that to attract an offence u/s 138, there
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should be legally enforceable debt or other liability subsisting
on the date of drawal of the cheque. The very fact that the
Respondent has taken repossession of the vehicle and has also
sold the said vehicle and the sale value of the said vehicle has
also  been  adjusted  for  meeting  the  loan  repayment,  the
agreement on the basis of which the postdated cheques were
issued cannot  be put  for  clearance for  the  reason that  the
Respondent by virtue of the two acts on their part; firstly, of
taking  possession  of  the  vehicle  and,  secondly,  of
sale/auctioning the said vehicle, stood determined. Therefore,
the cheques which have been subsequently put for clearance
and got dishonoured would not fall within the ambit of legally
enforceable debt or other liability. 

Aam  firyadI  k>pnI  =ara  halnI  firyad  krta>  phela

AaropI  =ara  lonnI  rkm  wrpa;  n  @ata>  vahnne  sIZ  Ane

soL[nI  pRikRya  krel  ze.Aam  :prokt  cukada  mujb  firyadI

k>pnIne AaropI pase kaydesrna lè aa pe]e nIk~atI rkm babte

firyad krel hova lgt nI hikkt purvar krI xkel n@aI.

22.)  Aa kame :prokt rju @ayel mOiqk temj dStavejI puravo

jota>, temj kesnI hikkt Ane s>jogone $yane leta>, sdr kame

kame  firyadp_ae  AaropI  pase  kaydesrnI  lè aI  rkm  me~avva

hkkdar  hovanu  purvar  krI  xkel  n@aI.AaropInaAo  sdr  guna

lgt  +I  negoxIyebl  ;NS]^umeN]  Aek]nI  klm|  138  ANvye

AavXyk  tTvo  purvar  @ata>  n@aI.  Aam,  Nyayna  hItma>  nIce

mujbno hukm krvama> Aave ze. 

23.) Aa kame :prokt rju @ayel mOiqk temj dStavejI puravo

jota>, temj kesnI hikkt Ane s>jogone $yane leta>, sdr kame

kame  firyadp_ae  AaropI  pase  kaydesrnI  lè aI  rkm  me~avva

hkkdar  hovanu  purvar  krI  xkel  n@aI.AaropInaAo  sdr  guna

lgt +I  negoxIyebl ;NS]^umeN]  Aek]nI  klm| 138 ANvye  

AavXyk  tTvo  purvar  @ata>  n@aI.  Aam,  Nyayna  hItma>  nIce

mujbno hukm krvama> Aave ze.

-  ||     hu      k      m     ||  -  

1.) VF SFD[  VFZM5L  સજજાદભાઇ મુસ્તુફાભાઇ શેખ ZC[Po બાજપાઇ

નગર,તા.  પાટડી  જી.;]Z[gN=GUZ  JF/F  VMG[

ALPV[GPV[;PV[;PGL  S,Do  Z*(sZf mujb  +I



JUDGEMENT                                        25/25 CC NO.3550/2024

negoxIyebl ;NS]^umeN] Aek]nI klm| 138 na guna  sbb

x>kano law AapI indo"*a }ravI zo[I mukvano hukm krvama>

Aave ze. 

2.) AaropIna jamIn Ane jamIn qt rd'  krvano hukm krvama>

Aave ze. 

3.) Aa kame AaropIAe kImInl pRosIZr ko[nI klm| 437 (Ae)

ANvye ApIl smyna jamIn Aapvano hukm krvama>  Aave

ze. 

C]SD VFH TFPo 24 mI mahe mac" sne 2026na roj quLlI

Adaltma>  HFC[Z SZJFDF\ VFjIMP

TFZLB o24/03/2026  sT'l%TA[G VD'T,F, EF0HFf

:Y/o ;]Z[gN=GUZP      +LHF V[0LXG, ;LGLIZ ;LJL, HH Ane

       V[0LXG, RLO HI]0LXLI, D[HL:8=[84

     ;]Z[gN=GUZ
    UIC No.GJ01399


