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10.) Ingredients of the offence u/s 138 of NI Act

10.1)

Al doiss SAoll JJRIElN Gurdll UAT sdi usdi,
SlIHER AAUSA S18A Sedls SAHI 821dd HIdleRls [Heuid
1Al A14RAS 8. dHY aoNRlAoid gogioe As2el] Aoy

¥ A1URIUS dcdl of | Yo 8.

Hon’ble Apex Court has in case of Jugesh
Sehgal Vs. Shamsher Singh Gogi reported in AIR
2009 SC Spp. 2022 held that to constitute an
offence under Section 138 of the Act, thecertain
ingredients are required to be fulfilled, which reads
as under;

“«9. It is manifest that to constitute an

offence under Section 138 of the Act, the

following ingredients are required to be
fulfilled:

(i) a person must have drawn a cheque

on an account maintained by him in a

bank for payment of a certain amount of

money to another person from out of that
account;

(ii) The cheque should have been issued

for the discharge, in whole or in part, of

any debt or other liability;

(iii) that cheque has been presented to
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the bank within a period of six months
from the date on which it is drawn or
within the period of its validity whichever
Iis earlier;
(iv) that cheque is returned by the bank
unpaid, either because of the amount of
money standing to the credit of the
account is insufficient to honour the
cheque or that it exceeds the amount
arranged to be paid from that account by
an agreement made with the bank;
(v) the payee or the holder in due course
of the cheque makes a demand for the
payment of the said amount of money by
giving a notice in writing, to the drawer
of the cheque, within 15 days of the
receipt of information by him from the
bank regarding the return of the cheque
as unpaid;
(vi) the drawer of such cheque fails to
make payment of the said amount of
money to the payee or the holder in due
course of the cheque within 15 days of
the receipt of the said notice;
10. Being cumulative, it is only when all
the afore-mentioned ingredients are
satisfied that the person who had drawn
the cheque can be deemed to have
committed an offence under Section 138
of the Act.”

10.2 In the case of the (2018) 13 SCC 663 N Harihar

Krishnan Vs. J. Thomas...

23. The scheme of the prosecution in
punishing under Section 138 of THE ACT
is different from the scheme of the CrPC.
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Section 138 creates an offence and
prescribes punishment. No procedure for
the investigation of the offence is
contemplated. The prosecution is initiated
on the basis of a written complaint made
by the payee of a cheque. Obviously such
complaints must contain the factual
allegations constituting each of the
ingredients of the offence under Section
138. Those ingredients are: (1) that a
person drew a cheque on an account
maintained by him with the banker; (2)
that such a cheque when presented to the
bank is returned by the bank unpaid; (3)
that such a cheque was presented to the
bank within a period of six months from
the date it was drawn or within the
period of its validity whichever is earlier;
(4) that the payee demanded in writing
from the drawer of the cheque the
payment of the amount of money due
under the cheque to payee; and (5) such
a notice of payment is made within a
period of 30 days from the date of the
receipt of the information by the payee
from the bank regarding the return of the
cheque as unpaid. It is obvious from the
scheme of Section 138 that each one of
the ingredients flows from a document
which evidences the existence of such an
ingredient. The only other ingredient
which is required to be proved to
establish the commission of an offence
under Section 138 is that inspite of the
demand notice referred to above, the
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drawer of the cheque failed to make the

payment within a period of 15 days from
the date of the receipt of the demand. A
fact which the Complainant can only

assert but not prove, the burden would

essentially be on the drawer of the

cheque to prove that he had in fact made

the payment pursuant to the demand.

10.3) From above judgments following ingredients are

required to be proved to establish the offence
under Section 138 of the NI Act.:-
(i) Drawing of cheques by Respondents-accused.
(ii) Cheques issued for debts or liabilities

(iii) Presentation of cheques during validity

period

(iv) Dishonour on presentation

(v) Issuance of notice

(vi) Failure of payment of cheques amount

44.) () Drawing of cheques by Respondents-accused./1R1Y]

&1 AS duidIHi 2A419d &d.)
sRaIElo sRRIE, AdAUIA, Al ollElA AHY UASI
&RI %Y A €2dIA¥] Yridl, [Gleiasi3] /2dlsd &lssdldl
Xdi, ¥ oflA Yol 8.

Sr. |Cheque no. | Amount |Date Exh. | Drawan on
1. 1223386 2,30,000/ | 12/08/24 STATE BANK
- 19 |OF INDIA
PATDI BRANCH
2. |223387 4,82,787/- | 12/08/24 STATE BANK
OF INDIA
PATDI BRANCH
19.4) Al sIA sRuEl & yH sigotiod dl. ad] AR

Wiol a?l5 &l (GIARVMBHE AAIHUBHE Auiofl AiS: 0%
ol A12I€ URal] AdUIA Xdi dHi ¥LI1dd 8 S,

Al SIA SRAUIE]D [GIRIRUBHE AHIHHBHE Auiofl i
s—o0% ol AieUdll 2RAUIA Fdl dHi ¥RIdd 8 5,
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sRaulel i sigotiox dl. suol wiALdl 41 sIHall
A RIYI2 ASHOK LEYLAND AL 3118 IL FBT 2I1S] %¥ail
al. GJO1THT-9745 Bu: UIdll %3RId 81d dld dldd.
dglHdeR gRUIElol olis] oflsad] Y2yl dell 254 Ysdl

Agl  AA.6lAYg ,  ulesl  Aviiell  uiidl
01.332425CVS 3¢ ol AS ol. R33¢SF dl.AR/ 0 /0¥
ol Aol 3.2,30,000/—(2i5 31 A dIv A &¥1R)
Yiloil  agl AA.Glg , uiesl il vidl
01.332425CVS 3¢ ol AS ol. N33 dl.AR/ 0 /0¥
oll A%all 3.7,¢2,9¢9/ - (215 30U AR dIv oyigll

&R AidAl A dia A As] dvfl 24,

AIH, GURSd SRAUIEIA Jsoll A19-YS dcdl YRId|
ARGIRHA  Aloglyd  BoRAUld YRAR S
8. 51H,5RAIEIRA A2 s1A 2RIUIA A1V dlol ofl 254
Us] A14RIVIRA Aol 21eldion As sRuIElA 210 dIoll &/SSd

YAIR I 8.

The ratio laid down by the Hon’ble Supreme
Court in case of Bir Singh vs Mukesh Kumar
reported in (2019) 4 SCC 197.

37. A meaningful reading of the provisions of
the Negotiable Instruments Act including, in
particular, Sections 20, 87 and 139,makes it
amply clear that a person who signs a cheque
and makes it over to the payee remains liable
unless he adduces evidence to rebut the
presumption that the cheque had been issued
for payment of a debt or in discharge of a
liability. It is immaterial that the cheque may
have been filled in by any person other than
the drawer, if the cheque is duly signed by the
drawer. If the cheque is otherwise valid, the
penal provisions of Section 138 would be
attracted.

38. If a signed blank cheque is voluntarily
presented to a payee,towards some payment,

the payee may fill up the amount and other

particulars. This in itself would not invalidate
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1.3)

the cheque. The onus would still be on the
accused to prove that the cheque was not in
discharge of a debt or liability by adducing
evidence.

40. Even a blank cheque leaf, voluntarily signed
and handed over by the accused, which is
towards some payment, would attract
presumption under Section 139 of the
Negotiable Instruments Act, in the absence of
any cogent evidence to show that the cheque
was not issued in discharge of a debt.

A1, ARIUIRA s3Il 214.0{l.241¢ , Uies] 2lviiall
UWidl  0l.332¢25CVWS3¢ ol AS  a. WR33S
dl.a2/0¢ /202w il A%all 3.2,30,000/— (245 3
d div ol &%R) Yriol dl AA.ofl.2a1g , ules)
AUloll YIdl 0l.332¢FE953¢ oll AJS ol. R33Y
dl.a2/0¢ /0% il A%Yall 3.%,¢2,949/ — (245 3

AR div oiRfleaR AidAl Acuif)  Yioll As] duf]
AIUM 8 d &51Sd YRAUR &AM 8.

qR.(iii) Presentation of cheques during validity period &

(iv) Dishonour on presentation.

Al SIA SRAUIE] [G1ARUBHE YAHIHHUBHE Auiofl i
s—o% ofl Adicue]] 2dUIA Adl dHi ¥eNdd & 5
ABIHAER &Rl Al sRUIElA 20d Vs sRAIERA
"AsAld s dl, HIogadR Al UIdIHi
dl. 22/ 0¢ /0% ol A% ¥HI SAYd| dl. 15/ 0 /0w
oll A% "'sSA FJoAgl[RAAce' ol A HI¥ WRd $3dl. ¥

[Qa1d of|A Yot 8.
1 Exhibit no. of cheque Exh-19 (combine exhibit
2 | Cheque no. 223387 and 223386
3 Drawn on Bank STATE BANK OF INDIA,
PATDI
4 | Date on cheque 12/08/2024
5 |Amount 4,82,787/- And 2,30,000/-
6 |Date on presentation 16/08/24
7 |Presented in Bank AXIS BANK,
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SURENDRANAGAR
8 |Date of return 16/08/2024
9 |Cause of return FUNDS INSUFFICIENT
10 | Exh.no.of return memo Exh-19
11 | Validity period 3 month from date of
cheque
1R.1) AER S1A §RAUIE] [GIARVIBHE AYAIHAHBHE Auiof] A

— 0w %Ailofl di ¥NAd 8 S, 21 SIA ARIUIA SIUEARI
ARl U2 As KA. d Ais:a¢ d10]l AS 6. *RR339 al AUS
0.233¢S5 Rl 2222 ds s dloslall
dl.ar/o¢/202v0ll diFlviell 2A10d 8. FHi 2RIVl 218
dald S1g ds:AR o], ¥ Js) sRAUIEIRA Aol GisHi eRdi
dl.a§/o0<¢/R0R0 alR1% 3ed UAd 8.% 55 JoA5l[RRceall
ARy A1 2ol A B.F ddAd edl Al Ais:o &l Y 8.
Ay As dviil d diRlvied] sl deldiofl ddls)é]l daia 8. %
23 dsRR o], cisdll 2cfly FedAAl ¥ 2% A 8.d @aud
SIgf dsAR o1el.

QR.R) 21 513 disoll 2dlu ¥ aoNflAcid gogdoe sl

SHH 1UTF ddl URdd &l5sd 8.
Section 146. Bank's slip prima facie evidence of
certain facts.

The Court shall, in respect of every
proceeding under thisChapter, on production of
bank's slip or memo having thereonthe official
mark denoting that the cheque has been
dishonoured, presume the fact of dishonour of
such cheque, unless and until such fact is
disproved.

13) AHIH,HER SIA sRAUIElS Ais:woll HIlVis Y1) 24al d
A18 2% §3d £2d1A%] Yr1dlal &lial Adl, I SIA $RAUIEIA
glssd RAR s 8 5, ARNRA 24N s [oiud
AHuHuTEIH] GisHi % eAd B,

1%.) (v) Issuance of notice:
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17.9)

17.R)

u.)

Al sIA $RAUIED [G1ARUBHE AAHIHUBHE Auiofl i
s—0% ofl HVIE Uefl AdUIA Adi di w¥eldd 8 5,
AHH SARAERA dl. 30/0¢/x ol A% AHARIUIAA €]
AoNRAIRGIA gogioe ANs2 SAH 13<¢ Yol . s €]
allRt ANl ¥ Ais—2R &l Y KA B. 3l SIHall
delHAERA al1ZlA sl el W22 uidl dsel] A1udiAi
A1Ad AHARIUla allE]AH ci%] a1RuIg] 2§ So oo 2% S
8 ¥ Ais—23 &l 2% 53d 8. 1 S1Hall ARIUIRA oflE]RAof]
SIS %A1 AU o], F of | Yot 8.

Sr. Description Date Exh
1 |return of cheque from bank [16/08/24 |20
2 |Demand Notice 30/08/24 |21
3 |Register AD window Slip 30/08/24 22
4 |Acknowledgement = |----------- ---
5 |net tracking report 02/09/24 23

AeR sIA sRAUIE] aF Y s3d AHIlUis dHy €2d1A%]
W14 Adi, A sIAARIA  gRuIEld 20d sl
AoAtlol, §RUIERA As cisHi slUIRAle sai, ¥ Vs Ud
A 8. ¥ dold SRAUIEIA clsall 2ol AH Y $3d 8. AHY
A€2 As Jed 2cid ARIla sRAUIERA oidlA 20d 8. ¥
allZlR AR el 21-3d 8. d ddAddll ae s Iule 2% s
8. ¥ olZlA 211 513 ARl o] 211 €2cIAY HER SIA 2%
2 8. dgi ARIMNa ofiZlA otel sioRiiefl das:u ofel.

(i) Cheques issued for debts or liabilities & (vi)
Failure of payment of cheques amount

QUu.1) Al s1A gRAUIEG [A.9.84] 1/A1d & 5, A€ SIA

ARIIal 1A A€ ARl 84 AGIG AS AU 8. FHi Aol
del dad sig dsr ol qH, sRuEl % ¢

ANMNJctd gorgdoe As2oll SEH 13¢ AofRielal AR
SRIANM AS &1CSR JoISYSIRAHI ViafIol $2d10] B 5 ¥ AS
SIRIEARal LI AN ([Ed AN 8. dyHi AS Gu AR
A8l dadll ([GlaidsRAR 2Hal ¢l aoNRlRAeid gorgHee A2l
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SAH:A3C oY Ydl SRIEISIY ojdlal (Presumption

under the law) $RUIEIRA Uldlg) U&H YRiIdIofl ofIx] AIGid
S3d 8 5, AURMIRA Ad JS ¥ SIRAEAWl ARIN U2 AN
8. aydi ¢l doNRIRAGA goigHo2 As2all SAHI1L 2ial
13Coll VigjHloll ¥ ViScllcHS Jlgjdloll 8. Ug ¥ dd

ARG YI9] % Sl ¥ gjHIollg] ViSal S3] ASIRU. UG
A1 513 ARIV] dF A SIg 211U 1RG4 €2d119% 2% 52 o€l
¥ A2Id AE SIRIEISIYU VoA Ioll UiSal $3H &I,

15.) In the case of (2019) 4 SCC 197 in case of Bir Singh
vs Mukesh Kumar.
21. In passing the impugned judgment and
order dated 21-11-2017, the High Court
mis-construed Section 139 of Negotiable

Instruments Act, which mandates that

unless the contrary is proved, it is to be

presumed that the holder of a cheque

received the cheqgue of the nature referred

to in Section 138, for the discharge, in

whole or in part, of any debt or other

liability. Needless to mention that the
presumption contemplated under Section
139 of the Negotiable Instruments Act, is a
rebuttable presumption. However, the onus

of proving that the cheque was not in

discharge of any debt or other liability is
on the accused drawer of the cheque.

22. In Hiten P. Dalal vs. Bratindranath
Banerjee (2001) 6 SCC 16), this Court held
that both Section 138 and 139 require that
the Court shall presume the liability of the

drawer of the cheques for the amounts for
which the cheques are drawn. Following
the judgment of this Court in State of
Madras vs. Vaidyanatha Iyer (AIR 1958 SC
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61), this Court held that it was obligatory
on the Court to raise this presumption.

23. Section 139 introduces an exception to

the general rule as to the burden of proof

and shifts the onus on the accused. The

presumption under Section 139 of the
Negotiable Instruments Act is a presumption

of law, as distinguished from presumption

ol facts. Presumptions are rules of evidence

and do not conflict with the presumption of

innocence, which requires the prosecution

to prove the case against the accused

beyond reasonable doubt. The obligation on
the prosecution may be discharged with the
help of presumptions of law and
presumptions of fact unless the accused

adduces evidence showing the reasonable

possibility of the non-existence of the

presumed fact as held in Hiten P. Dalal

(supra).
24. Presumption of  Innocence s

undoubtedly a human right as contended

on behalf of the Respondent-accused,
relying on the judgments of this Court in
Ranjitsing Brahmajeetsing Sharma vs. State
of Maharashtra and Anr (2005) 5 SCC 294
and Rajesh Ranjan Yada @ Pappu Yadav
vs. CBI through its Director (2007) 1 SCC
70. However the guilt may be established

by recourse to presumptions in law and

presumptions in facts, as observed above.

25. In Laxmi Dyechem vs. State of Gujarat
& Ors. (2012) 13 SCC 375, this Court
reiterated that in view of Section 139, it
has to be presumed that a cheque was
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issued in discharge of a debt or other
liability but the presumption could be

rebutted by adducing evidence. The burden

of proof was however on the person who

wanted to rebut the presumption. This

Court held however, this presumption
coupled with the object of Chapter XVII of
the Act leads to the conclusion that by
countermanding payment of a post dated
cheque, a party should not be allowed to

get away from the penal provision of
Section 138 of the Act.

26. In Kumar Exports vs. Sharma Carpets
(2009) 2 SCC 513, this Court reiterated that
there is a presumption that every negotiable

instrument duly executed, is for discharge
of a debt or liability, but the presumption

is rebuttable by proving the contrary. In

the facts and circumstances of the case it
was found that the cheque in question was
towards advance for purchase of carpets,
which were in fact not sold by the payee
of the cheque to the drawer, as proved
from the deposition of an official of the
Sales Tax Department, who stated that the
payvee had admitted that he had not sold
the carpets.

27. In K.N. Beena vs. Muniyappan and
Another (2001) 8 SCC 458, this Court held
that in view of the provisions of Section

139 of the Negotiable Instruments Act read
with Section 118 thereof, the Court had to
presume that the cheque had been issued
for discharging a debt or liability. The said
presumption was rebuttable and could be
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rebutted by the accused by proving the
contrary. But mere denial or rebuttal by the

accused was not enough. The accused had

to prove by cogent evidence that there was
no debt or liability. This Court clearly held
that the High Court had erroneously set

aside the conviction, by proceeding on the

basis that denials/averments in the reply of

the accused were sufficient to shift the

burden of proof on the Complainant to

prove that the cheque had been issued for

discharge of a debt or a liability. This was

an entirely erroneous approach. The
accused had to prove in the trial by leading

cogent evidence that there was no debt or
liability.
36. The proposition of law which emerges

from the judgments referred to above is
that the onus to rebut the presumption

under Section 139 that the cheque has been

issued in discharge of a debt or liability is

on the accused and the fact that the chegue

might be post dated does not absolve the

drawer ol a cheque of the penal
consequences of Section 138 of the
Negotiable Instruments Act.

17.) In the case of AIR 2019 SC 1876 delivered in
case of Rohitbhai Jivanlal Patel Vs State of Gujarat.
He relied upon Para 12, 14, 18, 19, which reads as
under;

12. For determination of the point as to
whether the High Courtwas justified in
reversing the judgment and orders of the
Trial Court and convicting the appellant for
the offence under Section 138 of the NI
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Act, the basic questions to be addressed to
are two- fold: as to whether the
Complainant-Respondent  No. 2  had
established the ingredients of Sections 118
and 139 of the NI Act, so as to justily
drawing of the presumption envisaged
therein; and if so, as to whether the
accused-appellant had been able to displace
such presumption and to establish a
probable defence whereby, the onus would
again shift to the Complainant?

14. ...Therefore, it is required to be
presumed that the cheques in question were
drawn for consideration and the holder of
the cheques i.e., the Complainant received
the same in discharge of an existing debt.
The onus, therefore, shifts on the accused-
appellant to establish a probable defence so
as to rebut such a presumption.

18. ...In this regard, significant it is to
notice that apart from making -certain
suggestions in the cross-examination, the
accused-appellant has not adduced any
documentary evidence to satisfy even
primarily that there had been some
monetary transaction of himself with Shri
Jagdishbhai.

19. ..The observations of the Trial Court
that there was no documentary evidence to
show the source of funds with the
Respondent to advance the loan, or that the
Respondent did not record the transaction
in the form of receipt of even kachcha
notes, or that there were inconsistencies in
the statement of the Complainant and his
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L.)

witness, or that the witness of the

complaint was more in know of facts etc.

would have been relevant if the matter was

to be examined with reference to the onus

on the complaint to prove his case beyond

reasonable doubt. These considerations and

observations do not stand in conformity

with the presumption existing in favour of

the Complainant by virtue of Sections 118

and 139 of the NI Act. Needless to reiterate

that the result of such presumption is that

existence of a legally enforceable debt is to

be presumed in favour of the Complainant.

When such a presumption is drawn, the

factors relating to the want of documentary

evidence in the form of receipts or accounts

or want of evidence as regards source of

funds were not of relevant consideration

while examining if the accused has been

able to rebut the presumption or not.

AIH, BURSd olIHER AAUSA SI2 51dd HIdlesls e
did Fdi, 21| As BU el ¥ (GaldsA] alicid 8, I
AGISS A VigHlol SAIo] 28 5, A€ ARIIoll &R AIUIIHI
1AM A8 F SIUEARW! ARIT U AHNUH 8. U F HER ViajH ol
§ 3c2aid (visalicHs) gHiol 8. & A€ AR GUR
YAdlall ¢l 28 8 §, A€ AS ¥ SIRIEAWII ARIT Uloll of
adl. ¥ GojHlol AI1URd YAdI 2% §3al dof Visal 53] USI
8.

deiHi Al s1A sRUIEIRA F AURIIall As Fed Ydi ¥
dald AHARMlslAlal olldlA HUA 8. RARGIE AER SIA
sRAIE] evid S3d 8. ¥ dald ARVIRA $RAUIES] ollélAHal
¥dio  ANd ol gyHi Al siA AR dS

sR1Ell] BdeduiAi vl Ad] sig eéu1d oiell.

* Appreciation of Submission/Defence of Accused side:
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1c.) AER dlolall  RUYER idofl ¥1d Higld a1l

1E.1) A1 SIA AR dS Ad] G198 $,441 sI1A sRAUIElA
dloiall I4ER 243 Hiled] o€l

1C.R) A1 513 §RUIElll BaeaulRt ¥di ¥edd 8 5, § i
SUdllHi sASRUcl Aol d]S RY ¥ .2 did uidl &
S,dlal Sedl eLdidi eiRUIY sd10fl &d] dell cu1%ER g &dll d
sRAIEHT ¥1Ad oiefl.2A g sél Qg a8 § AHARMIa A41ud
dlol SUI WIdIHi 24202 scll.Hal A did dlE aig] § 2RI
ANA dlol 21413 sUofloti sl viidiHie] A1 did ui?)
8 S dlol ALcllSAatHi Uloll 6icik A &l SHi dlot €80l A8l
i€l

1. 3) A SIA GURISd $RUIEl agil AR &Rl 2% &
Y2Adlgf JJRlicHS HERiSol S, A€R SIA &ldall gRUIElA
sudl] Aol ARM 2180l F allRliS]Y RYER AE & d G2
dxlal 8l uoid ollA% o1€fl.clololl SAR SUoll 2ial AR
4R &Ad 8.2RFNAce YAA dAR I SIHall UIUR 41§ 120f]
el1oRl3i &AG @1~ A &lSsd WS WR dI1Ad oiell. Al SIA
$RAIE] sudll adl eilell 21 & A Yldioll Uald alldY &
(* dofl 3013 @iaeR &Ad oell) d aaddl goiiell 2iruar 412
A24H oell. A4, AR s1A sRAIE]l ¥ ARV dlal § Js
@ddoll sUall A18ail UsR( ¥id Higld of &ldioll SREI d
AR deR ddAddll Yool AdIHi HI2 AAl&sa ol
dlololl UYEIR 2idlall dflal slgfxid Hieldl aiefl. uiu
g A2oll A€ RUIYER S Uaid ol a2l

g SRUIEIA Ais—9 &l uigR lg A2dld
w225 sl % s B8.241i5-3 &l dla ArdlS2ual
s1dlofl gsIUl 2% sed 8.241is-3v &l algulgllseicl sH dlal
ARBAc2all sRefl gSIUI 2% s3d 8. 294i5-3u | sg1doid
seirfle 2% s3d & FaHi suofloll AIRAYRS UlSdall el §
Rissi otel.
SIg Ul €d19%] YRAUR $AI HI2 YRI4I (8 (ot

¥@11Ad 3Ad YdiR 5dl uS. Y141 Ale (ool saa—-g1
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Adi sl UASR AH Hioldl &l 5, da Y S
€119l s12 EICIED HERAISalHI
&lld ddl ¥ d edidyell WalHs Yardl Y sAl us.
¥l usk ¥ d &didxell wiAfAs YAl A o
Q15 dl dol YR141 A8 (ci4H ofl seH—53 uHIRl el Yr1qiel]
WRAYR Sl &l 8. dHy dllel Yidl suR A s
d Hi2ofl H2AUIg W14l AlEf61RuH ofl SEH-FU Hi SAIAI
AH1dd 8.

In the case of 2011(1) G.L.H.586 (H.Siddiqui
(dead)by Lrs. v. A. Ramalingam) held that, ©
Provision of section 65 of the act 1872 provide
for the permitting the parties to adduce
secondary evidence. However, such a course is
subject to a large number of limitations. In a
case where original documents are not produced
at any time,nor, any factual foundation has been
led for giving secondary evidence, it is not
permissible for the Court to allow a party to
adduce secondary.Thus, secondary evidence
relating to the contents of a document is in
admissible, until the non production of the
original is accounted for, so as to bring it within
one or other of the cases provided for in the
section. The secondary evidence must be
authenticated by foundation evidence that the
alleged copy is in fact a true. Copy of the
original. Mere admission of a document in
evidence does not amount to its proof. Therefore,
the documentary evidence is required to be
proved in accordance with law. The court has an
obligation to decide the question of admissibility
of a document in secondary evidence before
making endorsement thereon.(Para-10) In our
humble opinion, the trial Court could not
proceed in such an unwarranted manner for the
reason that the respondent had merely admitted
his signature on the photocopy of the power of
attorney and did not admit the contents there
of.More so, the court should have borne in mind
that admissibility of a document or contents
thereof may not necessary lead to drawing any
inference unless the contents thereof have some
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probative value. (Para-12)

AHIH  GWRIsd  Ysledi  ulduilea  &Jai Riegi
dlal &ilotdi Adl dIElA IRl YRidI SIRIEAR 3d 2% Sl
ol &1 B2 olSA YAUIHI A16Y AV ASIRI AH o]

R0.) sUdll &Rl digal A% SaAIHI A11Ad 8.0l GiAU1Y: -

R0.1) Al s1A AR dS Ad] 6iAIY 8 §, sUdl %Rl diga
Al su1Hi 2419d & 41 s1A sRYUERA A1d cglsd dlaf
@dld <glsd el Ud dgf dof duiel s31 €ldd 8.

R0.]) Al 51 sRAIEl Bdeduld «di weldd 8 5, "A
did Wil 8 8, disal of ¥.¥.09 AJ.Zl-corvu Hlx Ad
A1es sUdll &Rl SAIHT 2A19d 8.4 did Uil 8 § digal 1%
Sd1 A46i8 ARG sIg uelU w0d oled]l.A did vl 8 5
A% s3d digaiol] sUdll IRl &RAX] SAIHI 2419d.

R0.3) A 513 GURISd $RUIEl agll AR &Rl 2% &d
Y1419 JRIICHS HERAISa! Sali, A1 AGSS AsAZ] As ¥ is:
e ol Y sd 8. ¥ AsHi dudl wH Adi, X
31.%,<R,9¢94al ®,30,000/—ofl 254 dUd 8. AHY A
SIA SRAUIEIA %Y S AiS: ¢ of 222H02 Adi, FHI HI|
sudlloll flssl HRA 8. x1URISE @lsddd] 2uel s2d
o®fl.agyai dlat 9101l digaial 1% 2 AAyR ARIIA oil]>
oi%1dd &1 d &/Ssc 385 U didd oiel.dlat diaie] digotof]
aR1% 532 d Sedl 284 GuIA d &fssa exfadl  YAd]
sRUIEUA 2% 53 ol€ll.gRUIEIRA dloll YGilallHi 2155 Aol
Alesoll siRidiglol Jul dald slg sisydoe Y S\
alef].sRAUIENIA dofl BAeduiAHi A€ dlal HI2 AN cglsd
Ud g dof ULl s3] €ldd 8.

1) A| ACHS o1 AR 61S1Eall Narpat Motisingh
Purohit Versus State Of Gujarat 2021 AIJEL HC

244366 : 2022 (3) GLR 2056 #i5R1dd 8 ¥ of|A ¥ 8.

10. Section 138 of the N.I. Act treats dishonoured cheque as
an offence, if the cheque has been issued in discharge of any
debt or other liability. The Explanation leaves no manner of
doubt that to attract an offence u/s 138, there
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RR.)

R3.)

should be legally enforceable debt or other liability subsisting
on the date of drawal of the cheque. The very fact that the
Respondent has taken repossession of the vehicle and has also
sold the said vehicle and the sale value of the said vehicle has
also been adjusted for meeting the loan repayment, the
agreement on the basis of which the postdated cheques were
issued cannot be put for clearance for the reason that the
Respondent by virtue of the two acts on their part; firstly, of
taking possession of the vehicle and, secondly, of
sale/auctioning the said vehicle, stood determined. Therefore,
the cheques which have been subsequently put for clearance
and got dishonoured would not fall within the ambit of legally
enforceable debt or other liability.

AHIH sRUIED sudll iRl slddl sRUIE sl U]
AR %Rl diotofl 284 eRUIY of &di digsial 1% il
Alesell Ulsl s3d . 6410 GURISA YSIEl ¥ sRUIE)
sudllal AR UIA sIuEAR6l1 ARIN U2 oflsad] 284 alicid
sRIE 52 8ldl ddId ofl 8Ssa YraIR s3] USd ofell.

1 S8 GURSd % &JAd HIGIS AHY €21 Yid]
Adi, dHY  SAoll 8SSd Al 2N2Na ulad Adi, AE SIA
siAd sRAIEUA AR U siREA0l defl 284 Augq)
8SSER &ldlg YAUR s3] ASA olefl.ARMIalAI 24€2 Yol
adld ¢l aaNMAcid gogHoe As2dl sAH: A3¢ BHoU
A1UYS dcdl YuR di aiefl. A1H, cARIall elddi ofl
HYGloll §SH SAIH1 2419 8.

Al sI1A GURASd % AJd HIlUIs dHy e2d1d¥] Yid]
Adi, dHY Sl 8/ssd 2l Nl2Nal il Adi, AER SI
siA sRAIEUd AR IR siRiEA0l Aell 284 Auiag)
&SSER &ldlgf YuR 3 ASd aefl.ARMIalA] A€ ol
dald ¢fl aaNRMRAoid gogHoe As2ell sHH: 13¢ 2oy
A4S dcdl YAR di olel. 1, ool eldi of|J
HXGloll §SH SAUIHI 419 8.

—:16 8 H -
A1 SIA AR Ay MeHY HgsiGig AU W.: allule

oloR,dl. Uil D.QRogoPR  dlal lal
ofl Aol dRABMRAl  scd:  0<¢() Yo ¢l
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aoNRRlcid gorgdoe Asedll sAH: 13¢ ol all A0
Qislall dict A1 [eieTy 82Ad] ©1S] ysdIofl §SH SAUIM]
A1d 8.

R.) AURIUIall 1Hlol 20l W10l vid € Sl §SH SAUIAHI
A1d 8.

3.) A1 513 ARUIA slafloid UIR{1%R slsdl sdH: w39 ()
Ao AUl AHAall ¥1Hlal U0l §SH SAUIHI 419
8.

ESH 1% dl.: 7 ] H1& HIR 240l R0RGall A% yjed

AHEIAAHT ¥182 SAIH] IR,

difluv :’v/03 /019 (qalladiol 213 ClIS¥1)

220 AI0EINR. A1 A8)RIaid AloflR Aldd ¥ 240l

Aslioid Als aysiflad Axlge,
HRoEaINR
UIC No.GJ01399



