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ZP!f OlZIFNL  p5ZMST  H6FJ[,  ;ZGFD[  zL  ZFD  8=Fg;5M8"

OF.GFg; S\5GL ,LP  S[ H[ WL  S\5GLh V[S8 !)5& C[9/ GM\WFI[,

S\5GL K[ H[G]\  TFP _)q!!qZ_ZZ GF ZMHGF V[GP;LPV[,P8LPGF

VM0"Z  D]HA  zL  ZFD  8=Fg;5M8"  OF.GFg;  S\5GL  ,LPG]\  GFD

CJ[  5KLYL zL ZFD OF.GFg; ,LDL8[0 YI[, K[P  OlZIFNL S\5GL

H]GF TYF GJF Y|L jCLS,4 H]GL TYF GJL UF0LVM4 8=S4 8=[S8Z4

DXLGZL TYF SMDlX"I, jCL,ZGL BZLNL DF8[ TYF OlZIFNL S\5GL

VFJF  JFCGM  p5Z  VgI  ZLT[  56  lWZF6  VF5JFG]\  SFD

SZ[  K[  T[DH OlZIFNL S\5GL VFJF JFCGMGF 8FIZ4 JLDM4 OI],4

Rl,T  BR"  JU[Z[GL  ZSDG]\  56  lWZF6  VF5JFG]\  SFD  SZ[  K[P

OlZIFNL VF jIJ;FIGL ;DU| N[XDF\ H]NL H]NL XFBFVM WZFJ[ K[ T[

5{SL  V[S  XFBF  ;]Z[gN=GUZ D]SFD[  p5ZMST ;ZGFD[  56 VFJ[,

K[ H[ VF SFDGF VFZM5L ;FZL ZLT[ HF6[ K[P

ZPZf VF SFDGF VFZM5LG[ MARUTI OMNI MPI STD BS4

PETROL  5  SEATER  UF0L  H[GM  G\P  GJ13AH-0508  p5Z

5{;FGL H~ZLIFT CMI 4H[YL VF SFDGF VFZM5LV[ OZLIFNL S\5GL

GM ;\5S" SZTF OZLIFNL S\5GLV[ VFZM5LG[ T[DGL H~ZLIFT D]HAG]\

WLZF6 VF5[, VG[  H[  WLZF6 VF SFDGF VFZM5LV[  OZLIFNL  S\

5GGLV[ H6FJ[, XZTMG]\ R]:T56[ 5F,G SZJFGL XZT[ :JLSFZ[,]\

;NZ  WLZF6  D[/JTL  JBT[  VF  SFDGF  VFZM5LV[  OZLIFNL  S\

5GLG[  D[/J[, WLZF6GL ZSD lGIT SZ[, ;DIDF\  lGIT SZ[,F

jIFH[  TYF  BR"  ;lCTGL  ZSD  lGIT  SZ[,  ZSDGF  lGIDLT

ZLT[ DFl;S C%TFDF\ R]SJL VF5JFG]\ JRG4 lJ`JF; VG[ EZM;M

VF5[,  VG[  ;NZ  EZM;M  VF5TL  JBT[  VFZM5LV[  OZLIFNL  S\
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5GL ;FY[  ,[lBTDF\  SZFZsV[U|LD[g8f 56 SZ[,PH[  ClSSTYL VF

SFDGF VFZM5L B]A H ;FZL ZLT[ DFlCTUFZ VG[ JFS[O K[P

ZP#f VF SFDGF VFZM5LGF ,MG BFTFGL lJUT GLR[ D]HA K[P

S|D ,MGGL
TFZLB

,MGGM  5|
SFZ

,MG V[SFpg8 G\AZ ,MGGL
ZSD

1 31/12/202
1

VEHICLE
LOAN

SURNGT11231000
7

1,40,000/
-

ZP$f p5ZMST  lJUTMV[  VF  SFDGF  VFZM5LV[  OZLIFNL  S\5GL

5F;[YL WMZ6;ZGF jIFHNZ[ ,MG D[/J[, K[P VG[ H[ lGIT SZ[,

DFl;S  C%TFDF\  R]SJJFGL  CTL4  H[  D]HA  VF  SFDGF

VFZM5LV[  lGIDLT  C%TFGL  ZSDM  GCL\  R]SJTF  VF  SFDGF

VFZM5LG[  OZLIFNL S\5GL DFZOT JFZ\JFZ R0T ZSDM R]SJL HJF

H6FJ[,4  KTF  56  VF  SFDGF  VFZM5LV[  R]SJ6]\  GCL\  SZTF

OZLIFNL S\5GLG[ VF SFDGF VFZM5LGL HF6DF\ VG[ ;DH DF\ ;NZ

JFCG R06 ZL5h[; SZJFGL  OZH 50[,4 tIFZAFN  VF  SFDGF

VFZM5LV[  ;NZ JFCG R0T ZSDM R]SJL KM0FJ[, G CMI4 H[YL

VFBZ[ OZLIFNL S\5GLG[ lGIDMG];FZ ;NZ JFCG J[\RF6 SZJFGL

OZH  50[,4  H[  J[\RF6GL  D[/,  ZSD  VF  SFDGF

TCMDTNFZGF  ;NZ  ,MG  V[SFpg8DF\  HDF  VF5[,  K[4  H[GL  VF

SFDGF VFZM5LG[ lJUTJFZGL GM8L; YL HF6 SZJFDF\ 56 VFJ[,

VG[ ;FY[ ;FY[ AFSL ZC[TL ZSDM jIFH BR" RSJL HJF TFSLN 56

SZJFDF\ VFJ[, H[ AFAT[ VF SFDGF VFZM5L ;FZL ZLT[ DFCLTUFZ

K[P

ZP5f AFNDF\ p5ZMST H6FJ[, ,MGGL lGIlDT ZLT[ VF SFDGF
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VFZM5L wJFZF R]SJ6L G YTF OlZIFNL S\5GL wJFZF VF SFDGF

VFZM5LG[  AFSL  ZC[TL  ZSD jIFHBR"  ;CLT R]SJ6L SZL  HJFG]\

VG[S  JBT  H6FJJFDF\  VFJ[,4  H[YL  VF  SFDGF

VFZM5LV[  OlZIFNL  S\5GLG[  ,MGGL  AFSL  ZC[TL

ta.14/08/2024  rkmno  kul  #a.69,405.87/-  no  S]e]

be>k  Aof  ;iN[ya  pa][I  xaqano  cek

n>.269493ta.12/08/2024na  rojno  R[S  OlZIFNL  S\

5GLG[  VF  SFDGF  VFZM5LV[  ;CL  TYF  R[SDF\  TDFD  lJUTM

EZLG[  VF5[,  VG[  ;NZ  R[S  VF5TL  JBT[  VF  SFDGF

VFZM5LV[  OlZIFNL  S\5GLG[  V[JF  JRG4  lJ`JF;  VG[  EZM;M

VF5[,  S[4  cc;NZ  R[S  TDM  TDFZF  BFTFDF\  HDF  SZFJXM

tIFZ[  T[DMG[  TDFZL  SFIN[;ZGL R[S D]HAGL ,[6L ZSD RMSS;

HDF D/L HX[P H[  TDFD ClSSTYL VF SFDGF VFZM5L B]A H ;FZL

ZLT[ DFlCTUFZ VG[ JFS[O K[P

ZP&f  5Z\T]  ;NZC]\  R[S OZLIFNLV[ VF SFDGF VFZM5LGL ;]RGF

D]HA  OZLIFNL  S\5GLGL  V[S;L;

A[\S ,LP ;]Z[gN=GUZ XFBFDF\ ZH] SZTF ta.16/08/2024na roj

fN[  ;iNsfIixyN]na  xera  sa@ae  prt  Aavel.H[YL  OZLIFNL  

S\5GLG[ SFIN[;ZGL VF SFDGF VFZM5L 5F;[ R0T ,[6L GLS/TL

ZSD  J;],  D/[,  GYLPVF  SFDGF  VFZM5LV[  SFIN[;Z

ZLT[  VG[  G{TLS  ZLT[  ;NZC]\  R[S  J;],  SZFJJF  HJFANFZ  CTF

VG[ K[P H[YL OZLIFNL S\5GLV[ T[VMGF 5[G, V[0JMS[8 VFZP V[DP

HMQFL  DFZOT  TFP  #_q_(qZ_Z$  GF  ZMH  ZHLP  V[0LP  GM8L;

VF5[,4 H[ VFZM5LV[ D[G[H SZL ,[08GF X[ZF ;FY[ 5ZT SZFJ[, K[P
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VFZM5LV[  OZLIFNL  S\5GLGL  AFSL  GLS/TL  ,[6L  ZSD

~P&&45#$qvsV\S[  ~5LIF KF;9 CHFZ 5F\R ;M RM+L; 5]ZF\f

VFH NLG ;]WL  R]SJ[,  GYL  VG[  OZLIFNLGL  SFIN[;ZGL  ;FRL

GM8L;GM SM. HJFA 56 VF5[, GYLP4 H[YL OZLIFNLG[ OZLIFNL

S\5GL JTL CF,GL OZLIFN NFB, SZJFG]\ SFZ6 pt5gG YI[, K[P

(3) kesnI kay"vahI|

firyadIAe  ta.  _$q!_qZ_Z$ na  roj firyad  krta

mara purogamI NyayaDaIx&aRIAe ta.  firyadInI firyad fojdarI

kes  rjIS]re  no>Dava  t@aa  AaropI  iv#DDa  DaI

negoixyebl ;Ns]^umeN] Aek] klm-138 mujbna guna mujb

ALPV[GPV[;PV[;PGL S,DvZZ* Anvye smNs ;Syu krvano

hukm krel. sdr smNs AaropIne Daor`asr bjI jta AaropI

ko]" sm_a hajr @ata> thomtdarna kesnI nklo m~aI gya nI

qa<aI  krI  mara  puragamI  NyayaDaIx&aRIAe VF\Sv_(  YL  TFP

#_q_!qZ_Z5 GF ZMH VFZM5LGL  PlI rek[" krvama>  Aavel.

jema> AaropIV[ gunano ;Nkar krta kesnI Aag~anI kay"vahI

krvama> Aavel.

(4) sdr  kame  kesnI  hikktna  Aa+are  firyadIp_ano

kes,AaropIAona  bcav  t@aa  rju  @ayel  dStavejI  puravane

$yane leta> Aa kame kesna NyayIk in`a"y ma]e nIce mujbna

mudaAo :piS@at @ayel ze. 

1.)  xu  firyadp_a  inx>kp`ae  purvar  kre  ze  ke,  firyadIAe

AaropIne  Aapel  malna  kaydesrna  lè aa  pe]e  AaropIAe

teAonI shI krIne  Aapel cek je  be>kma>  wrta>,  je  cek prt
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frta>  AaropIAe  +I  negoxIyebl  ;NS]^umeN]  Aek]nI  klm|

138 ANvye no w>g krI ixa_aapa<ane guNho krel ze? 

2.) xu hukm ?

5.) :prokt mudaAona NyayIk in`a"yna> kar`ao nIce mujb ze. 

       1.)  nkarma>

      2.) AaqrI hukm Anusar 

6.) sdr kame firyadp_ae  trfe AaropIAo ivru$+ guno purvar  

krva ma]e kevo Ane ke]la pRkarno puravo rju krel ze teno :Lleq 

krvo AavXyk ze je jovu> j#rI ze.je nIce mujbno puravo rju krel 

ze. 

      firyadp_ae mOiqk puravo|

kRm sahednu nam ivgt Aa>k

1 lGXFZVC[DN U],FDVC[DN X[BnI sog>dprnI
srtpas

firyadI 04

firyadp_ae dStavejI puravo|

kRm ivgt Aa>k

1 VFZPALPVF.P  TZOYL  VF5JFDF\  VFJ[,  ;8L"OLS[8GL
GS,

!(

Z V[GP;LPV[,P8LPGM VM0"Z !)

3 OZLIFNLG[ VF5JFDF\ VFJ[, 5FJZGFDFGL GS, Z_

4 VFZM5LGF ,MG BFTFGF :8[8D[g8GL GS, Z!

5 VFZM5LV[ VF5[, R[S ZZ

7 R[S ZL8G" D[DM Z#

8 JSL, DFZOT[ VFZM5LG[ VF5[, GMl8; Z$

9 GM8L; DMS<IF V\U[GL 5M:8BFTFGL 5FJTL Z5

10 8=[S Sg;F.gD[g8 Z&
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11 5ZT VFJ[, GM8L; SJZ Z*

12 ,MG V[%,LS[XG OMD" #5

13 ,MG V[U|LD[g8 #&

14 OF.G, 0[8FXL8 #*

15 JFCGGL VFZP;LPA]SGL GS, #(

 - Aa kame AaropI tfe" mOiqk puravo ke dStavejI puravo rju  

krel n@aI.    

7.) firyadp_a trfe Aa isvay ANy ko; mOiqk ke dStavejI 

puravo rju krel n@aI. Tyarbad  AaropIAonu  kImInl  pRosIZr  

ko[nI klm| 313 ANvye ivxe*a invedn no>+vama>  Aavel ze.  

sIkyurI]I pe]e lon vqt Aapel cekno durpRyog krel ze. pavr  

Aof Ae]nI" ma> shI Alg jGyaAe krel ze.cekno durupyog krel 

ze. lon leta Aga: Amo pase@aI cek lIDael ze.vahn p`a jPt 

krel ze.k>pnIna inymo iv#DDa firyad krel ze.

8.) dlIlo|

8.1) Aa  kame  firyadp_a  tfe"  rjuAat  ze  ke,  Aa  kamna

AaropInaAo teAonIVhIkl  lon  lI+el  ze.  je  lgt  teAoAe

kaydesrna  le`aa  pe]e  firyadIne  cek  Aapel.  je  cek   firyadIAe

be>kma>  wrta>  prt  frel.  je@aI  halnI  firyad  krel  ze.  

Aam,AaropIAe  kaydesrna  le`aa  pe]eno  cek  prt frel  hoy +I

negoxIyebl ;nS]umeN]  Aek]  ANvye  halnI  firyad  krel  ze.  

AaropI ivru$+ guno purvar @aay ze. je@aI teAone sja krva t@aa 

firyadIne v~atr Apavva ma]e Arj krel ze. 

8.2) Aa kame AaropI tfe" Aa>k-43 @aI leiqt dlIl rju krel
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ze.jema>  j`aavel  ze  ke   AaropInu  ko;  devu  n@aI.  firyadIAe

AaropIna cekno qo]I rIte durpRyog krel ze. AaropIne ja`a bhar

wrIne qo]I rIte heran krva ma]e halnI firyad krel ze. Aa kame

firyadIAe Amaru vahn prt l; tenI hrajI krI vecI na>qel ze.

firyad =ara sdr kes AaropInu> kaydesrn>u lè au purvar krI xkel

n@aI. Aam, firyadI potano kes purvar krvama>  in*f~a gyel  

hoy AaropI ne indo"*a }ravI zo[I mukva ma]e Arj krel ze. 

-|| ka r `ao||-

9.) jnrl is$+a>t|-

fojdarI firyadma>  saibt krva ma]ena payano is$+a>t  

Aevo ze ke, je guNho kya"no  Aa_aep  hoy  te  guNho  AaropI  =ara  

krvama> AaVyo ze ke kem? te x>karhIt purvar krvanI jvabdarI 

samaNy rIte firyadp_anI hoy ze. jyare negoxIyebl ;NS]^meN]

Aek]nI  klm|  139  Ane  118  mujb  firyadInI  trfe`ama>

ke]lak Anumano kayda mujb krvana @aay ze. je Anumano ivru$

+nI hikkto saibt  krvanI  jvabdarI  AaropInI  rhe  ze.  te  

mu~awut payano S@aaipt is$+a>tne $yane raqIne nIce mujb cca" 

krvama> Aave ze. 

10.) Ingredients of the offence u/s 138 of NI Act

Aa  tbkke  kesna  gu`ado*a"  :prnI  cca"  krta>  phela>,  

namdar Aepeks ko]"Ae ke]lak kesma>  }ravel mag"dx"k is$+a>t  

jova AavXyk ze. temj negoxIyebl ;NS]^umeN] Aek]nI ANvye 

je Aavxyk tTvo nIce mujb ze.

10.1) Hon’ble  Apex  Court  has  in  case  of  Jugesh

Sehgal Vs. Shamsher Singh Gogi reported in AIR 2009 SC
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Spp. 2022 held that  to  constitute  an  offence  under

Section 138 of the Act, the certain  ingredients  are

required to be fulfilled, which reads as under;

“9. It  is  manifest  that to constitute  an
offence under Section 138 of the Act, the
following ingredients  are required to be
fulfilled:
(i) a person must have drawn a cheque
on an account maintained by him in a
bank for payment of a certain amount of
money to another person from out of that
account;
(ii) The cheque should have been issued
for the discharge, in whole or in part, of
any debt or other liability;
(iii)  that  cheque  has  been  presented  to
the bank within a period of six months
from the date on which it is drawn or
within the period of its validity whichever
is earlier;
(iv) that cheque is returned by the bank
unpaid, either because of the amount of
money  standing  to  the  credit  of  the
account  is  insufficient  to  honour  the
cheque  or  that  it  exceeds  the  amount
arranged to be paid from that account by
an agreement made with the bank;
(v) the payee or the holder in due course
of the cheque makes a demand for the
payment of the said amount of money by
giving a notice in writing, to the drawer
of  the  cheque,  within  15  days  of  the
receipt of information by him from the
bank regarding the return of the cheque
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as unpaid;
(vi)  the drawer of such cheque fails  to
make  payment  of  the  said  amount  of
money to the payee or the holder in due
course of the cheque within 15 days of
the receipt of the said notice;
10. Being cumulative, it is only when all
the  afore-mentioned  ingredients  are
satisfied that the person who had drawn
the  cheque  can  be  deemed  to  have
committed an offence under Section 138
of the Act.”

10.2 In  the  case  of  the  (2018)  13  SCC  663  N  Harihar

Krishnan Vs. J. Thomas...

23.  The  scheme  of  the  prosecution  in
punishing under Section 138 of THE ACT
is different from the scheme of the CrPC.
Section  138  creates  an  offence  and
prescribes punishment. No procedure for
the  investigation  of  the  offence  is
contemplated. The prosecution is initiated
on the basis of a written complaint made
by the payee of a cheque. Obviously such
complaints  must  contain  the  factual
allegations  constituting  each  of  the
ingredients of the offence under Section
138.  Those  ingredients  are:  (1)  that  a
person  drew  a  cheque  on  an  account
maintained by him with the banker; (2)
that such a cheque when presented to the
bank is returned by the bank unpaid; (3)
that such a cheque was presented to the
bank within a period of six months from
the  date  it  was  drawn  or  within  the
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period of its validity whichever is earlier;
(4) that the payee demanded in writing
from  the  drawer  of  the  cheque  the
payment  of  the  amount  of  money  due
under the cheque to payee; and (5) such
a  notice  of  payment  is  made  within  a
period of 30 days from the date of the
receipt of the information by the payee
from the bank regarding the return of the
cheque as unpaid. It is obvious from the
scheme of Section 138 that each one of
the  ingredients  flows  from  a  document
which evidences the existence of such an
ingredient.  The  only  other  ingredient
which  is  required  to  be  proved  to
establish  the  commission  of  an  offence
under Section 138 is that inspite of the
demand  notice  referred  to  above,  the
drawer of the cheque failed to make the
payment within a period of 15 days from
the date of the receipt of the demand. A
fact  which  the  Complainant  can  only
assert but not prove, the burden would
essentially  be  on  the  drawer  of  the
cheque to prove that he had in fact made
the payment pursuant to the demand.

10.3) From above judgments following ingredients are
required to be proved to establish the offence 
under Section 138 of the NI Act.:-
(i) Drawing of cheques by Respondents-accused.
(ii) Cheques issued for debts or liabilities
(iii)  Presentation  of  cheques  during  validity  
period
(iv) Dishonour on presentation
(v) Issuance of notice
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(vi) Failure of payment of cheques amount

11.) (I) Drawing of cheques by Respondents-accused./AaropI 

=ara cek lqvama> Aavel hto.)

firyadInI firyad, srtpas, t@aa no]Is temj p_akaro 

=ara rju @ayel dStavejI puravo, ibntkrarI/SvIk't hikktone  

jota>, je nIce mujb ze.

Sr. Cheque no. Amount Date Exh. Drawan on
1. 269493 66,534/- 12/08/2024 22 STATE BANK OF

INDIA PATDI 
BRANCH

11.1) Aa kame firyadI lGXFZVC[DN U],FDVC[DN X[BGL VF\

Sv_$  nI  sog>dprnI  srtpas  jota  tema>  j`aavel  ze  ke,

OlZIFNL  zLZFD  OF.GFg;  ,LP  S\5GL  5F;[YL  VF  SFDGF

VFZM5LV[  MARUTI OMNI MPI STD BS4 PETROL 5

SEATER  UF0L  H[GM  G\P GJ13AH-0508   p5Z  5{;FGL

H~lZIFT  CMI  ,MG ,LW[,P thomtdare  firyadInI  bakI

nIk~atI  purepurI  le`aI  rkm  cukvI  Aapva  cc:8[8  A[\S

VMO .lg0IFcc4 5F80L XFBFGM R[S G\P Z&)$)# JF/M TFP !

Zq_(qZ_Z$ GF ZMHGM ~FP &&45#$qv sV\S[ ~l5IF KF;9

CHFZ 5F\R;M RM+L;f 5]ZF GM lqI Aapel.

11.2) Aam, :prokt firyadIAe cekna AavXyk tTvo purava

Ai+inymnI jogva;  Anus>+ane  purvar  krel

ze.Aam,firyadIAe  sdr kame  AaropIne  Aapel lon nI rkm

pEkI AaropIAe tenI shIva~ao cek firyadIne AapelanI hikkt

purvar @aay ze. 

The  ratio  laid  down  by  the  Hon’ble
Supreme  Court  in  case  of  Bir  Singh  vs
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Mukesh Kumar  reported in  (2019) 4 SCC
197.
37. A meaningful  reading of the provisions of
the  Negotiable  Instruments  Act  including,  in
particular,  Sections  20,  87  and  139,makes  it
amply clear that a person who signs a cheque
and makes it over to the payee remains liable
unless  he  adduces  evidence  to  rebut  the
presumption that the cheque had been issued
for  payment  of  a  debt  or  in  discharge  of  a
liability.  It  is  immaterial  that the cheque may
have been filled in by any person other than
the drawer, if the cheque is duly signed by the
drawer.  If  the  cheque  is  otherwise  valid,  the
penal  provisions  of  Section  138  would  be
attracted.
38.  If  a  signed  blank  cheque  is  voluntarily
presented to a payee,towards some payment,
the  payee may fill  up  the  amount  and  other
particulars.  This  in  itself  would  not  invalidate
the  cheque. The  onus  would  still  be  on  the
accused to prove that the cheque was not in
discharge  of  a  debt  or  liability  by  adducing
evidence.
40. Even a blank cheque leaf, voluntarily signed
and  handed  over  by  the  accused,  which  is
towards  some  payment,  would  attract
presumption  under  Section  139  of  the
Negotiable Instruments Act, in the absence of
any cogent evidence to show that the cheque
was not issued in discharge of a debt.
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11.3) VFD4  VFZM5LV[  OZLIFNLG[  cc:8[8  A[\S

VMO  .lg0IFcc45F80L  XFBFGM  R[S  G\P  Z&)$)#  JF/M  

TFP !Zq_(qZ_Z$ GF ZMHGM ~FP &&45#$qv sV\S[ ~l5IF

KF;9  CHFZ  5F\R;M  RM+L;f 5]ZF  GM  R[S ,BL  VF5[,

K[ T[ CSLST 5]ZJFZ YI[, K[P

12.(iii)  Presentation  of  cheques  during  validity  period  &

(iv) Dishonour on presentation.

Aa kame firyadI lGXFZVC[DN U],FDVC[DN X[BGL VF\

Sv_$  nI  sog>dprnI  srtpas  jota  tema>  j`aavel  ze  ke

TCMDTNFZ  wJFZF  T[VM  OlZIFNLG[  VF5[,  R[S  OlZIFNLV[

ccV[S;L;  A[\S  ,LPcc4  ;]Z[gN=GUZ  XFBFGF  BFTFDF\

TFP !Zq_(qZ_Z$ GF ZMH HDF SZFJTF TFP !&q_(qZ_Z$

GF ZMH ccO\0; .g;OLl;Ig8cc  GF  X[ZF  ;FY[  5ZT OZ[,MP je

ivgt nIce mujb ze.

1 Exhibit no. of cheque Exh-22
2 Cheque no. 269493
3 Drawn on Bank STATE BANK OF INDIA,

PATDI
4 Date on cheque 12/08/2024
5 Amount 66,534/-
6 Date on presentation 14/08/24
7 Presented in Bank AXIS  BANK,

SURENDRANAGAR
8 Date of return 16/08/2024
9 Cause of return FUNDS INSUFFICIENT

10 Exh.no.of return memo Exh-23
11 Validity period 3  month  from  date  of

cheque

12.1) sdr  kame  firyadI   lGXFZVC[DN  U],FDVC[DN  X[BGL
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VF\Sv_$  jubanI  jota>  j`aavel  ze  ke,  Aa  kame  AaropIAe  

kaydesrna  le`aa>  pe]e  cek  Aapel.  te  Aa>K|22  va~ao  cek

n>.269493 va~ao je Aes.bI.Aa; be>knota.12/08/2024nI

tarIqno Aapel ze. jema> AaropInIshI lgt ko; tkrar n@aI. je

cek firyadI teAonI  be>kma>  wrta>  ta.16/01/2020 na roj

rI]n" @ayel ze. je Aeka:N] fIZ/  Blok  na  xera  kar`ae  rI]n"

@ayel ze. je lgt rI]n" memo Aa>k| 16 @aI rju ze. temj cek lqaya

te tarIq@aI <a`a mhInanI velI[I]I lgt ze. je A>ge tkrar n@aI. 

temj be>knI SlIp rI]n" memo je rju krel ze. te lgt ko; tkrar 

n@aI. 

12.2) Aa kame be>knI SlIp je negoxIyebl ;NS]^UmeN] Aek]nI  

klm |146 t~ae pRStut hikkt ze. 

Section  146.  Bank's  slip  prima  facie  evidence  of

certain facts. 

The  Court  shall,  in  respect  of  every

proceeding  under  thisChapter,  on  production  of

bank's  slip  or  memo  having  thereonthe  official

mark  denoting  that  the  cheque  has  been

dishonoured,  presume  the  fact  of  dishonour  of

such  cheque,  unless  and  until  such  fact  is

disproved.

13.) Aam,sdr kame firyadInI Aa>K|4nI mOiqk puravo Ane te 

sa@ae rju krel dStavejI puravane $yane leta>, Aa kame firyadIAe Ae

hikkt  purvar  krel  ze  ke,  AaropIAe  Aapel  cek  inyt  

smymya"dama> be>kma> rju @ayel ze. 
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14.) (v) Issuance of notice:

14.1) Aa kame firyadI lGXFZVC[DN U],FDVC[DN X[BGL VF\

Sv_$ GL ;MU\N 5ZGL ;ZT5F; HMTF\  T[DF\  H6FJ[, K[  S[4

VDM  OZLIFNLV[  TFP  #_q_(qZ$  GF  ZMH  VFZM5LVMG[  WL

G[UMlXI[A, .g:8=]D[g8 V[S8 S,D !#( D]HA ZHLP V[0L YL

GM8L;  VF5[,LP  H[  VF\SvZ$  YL  ZH]  SZ[,  K[P  VF  SFDGF

TCMDTNFZG[ GM8L; SIF" V\U[GL 5M:8 BFTF TZOYL VF5JFDF\

VFJ[, ZL;L%8 VF\SvZ5 TYF VFZM5LG[ GM8L; AHL UIFG]\ 8=[S

Sg;F.gD[g8  ZH]  SZ[,  K[  H[  VF\SvZ&  YL  ZH]  SZ[,  K[P  VF

SFDGF  VFZM5LV[  GM8L;GM  SM.  HJFA  VF5[,  GYLP

H[ GLR[ D]HA K[P

Sr. Description Date Exh
1 return of cheque from bank 16/08/24 23
2 Demand Notice 30/08/24 24
3 Register AD window Slip 30/08/24 25
4 Acknowledgement ----------- ---

14.2) sdr kame  firyadI  tfe"  rju  krel  mOiqk  temj dStavejI  

puravo jota>, Aa kameAaropInaAe  firyadIne  Aapel  cekna

Anus>+ane,  firyadIAe  cek be>kma>  [IpoZI] krta>,  je  cek prt  

frel ze. je lgt firyadIAe be>kno rI]n" memo rju krel ze. temj

sdr cek rI]n" s>b>+e AaropIne firyadIAe no]Is Aapel ze. je  

no]Is AaropI bjI gyel ze. te lgtnI ne] ]̂ek rIpo"] rju krel 

ze. je no]Is Aa kame AaropIne bjI gya dStavej sdr kame rju 

krel ze. vDauma> AaropIne no]Is nh bJyanI tkrar n@aI.

15.)  (ii)  Cheques  issued  for  debts  or  liabilities  &  (vi)  

Failure of payment of cheques amount
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15.1) Aa  kame  firyadIna  iv.v.&aRI  rjuAat  ze  ke,  sdr  kame

AaropInaAe sdr le`aI rkm sbb cek Aapel ze. jema>  teAonI

shI  lgt  ko;  tkrar  n@aI.  Aam,  firyadI  je  +I

negoxIyebl  ;NS]^umeN]  Aek]  nI  klm  138  Anus>+ane

AaropI=ara Aapel cek hoL[r ;n [yukos"ma> Anuman krvanu rh

ke  je  cek  kaydesrna lè aa  s>b>i+t Aapel ze.  v+uma>  cek  :pr

AaropI shI lgtnI ibntkrar  Ane  +I  nego.  ;NS]^u  Aek]nI

klm| 139 ANvye @ata kaydakIy Anuman  (Presumption

under the law) firyadI potanu pR@am puravana bojo saibt

krel ze ke, AaropIAe Aapel cek je kaydesrna le`aa pe]e Aapel 

ze.v+uma>  +I  nego.;NS]^u  Aek]nI  klm|  118  Ane  139  na

Anumano  je  q>[naTmk  Anumano  ze,  pr>tu  je  lgt Aa+arwut

puravo  rju  krIne  je  Anumanonu>  q>[n krI  xkay.  pr>tu  Aa  kame

AaropI  tfe"  Aevo  ko;  Aa+arwut  dStavej  rju  krel  n@aI,  je

lgt sdr kaydakIy Anumano q>[n krel hoy. 

 16.) In the case of (2019) 4 SCC 197 in case of Bir Singh

vs Mukesh Kumar. 

21. In passing the impugned judgment and
order  dated  21-11-2017,  the  High  Court
mis-construed  Section  139  of  Negotiable
Instruments  Act,  which  mandates  that
unless the contrary is proved, it is to be
presumed  that  the  holder  of  a  cheque
received the cheque of the nature referred
to  in  Section  138,  for  the  discharge,  in
whole  or  in  part,  of  any  debt  or  other
liability. Needless  to  mention  that  the
presumption  contemplated  under  Section
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139 of the Negotiable Instruments Act, is a
rebuttable presumption. However,  the onus
of  proving  that the  cheque  was  not  in
discharge of any debt or other liability is
on the accused drawer of the cheque.
22.  In  Hiten  P.  Dalal  vs.  Bratindranath
Banerjee (2001) 6 SCC 16), this Court held
that both Section 138 and 139 require that
the Court shall presume the liability of the
drawer of the cheques for the amounts for
which  the  cheques  are  drawn.  Following
the  judgment  of  this  Court  in  State  of
Madras vs. Vaidyanatha Iyer (AIR 1958 SC
61), this Court held that  it was obligatory
on the Court to raise this presumption.
23.  Section 139 introduces an exception to
the general rule as to the burden of proof
and shifts  the  onus  on  the  accused. The
presumption  under  Section  139  of  the
Negotiable Instruments Act is a presumption
of law, as distinguished from presumption
of facts. Presumptions are rules of evidence
and do not conflict with the presumption of
innocence,  which requires  the  prosecution
to  prove  the  case  against  the  accused
beyond reasonable doubt. The obligation on
the prosecution may be discharged with the
help  of  presumptions  of  law  and
presumptions  of  fact  unless  the  accused
adduces  evidence  showing  the  reasonable
possibility  of  the  non-existence  of  the
presumed fact as  held  in  Hiten  P.  Dalal
(supra).
24.  Presumption  of  innocence  is
undoubtedly a human right as contended on
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behalf  of  the  Respondent-accused,  relying
on the judgments of this Court in Ranjitsing
Brahmajeetsing  Sharma  vs.  State  of
Maharashtra and Anr (2005) 5 SCC 294 and
Rajesh Ranjan Yada @ Pappu Yadav vs. CBI
through  its  Director  (2007)  1  SCC  70.
However  the guilt  may be established by
recourse  to  presumptions  in  law  and
presumptions in facts, as observed above.
25. In Laxmi Dyechem vs. State of Gujarat
&  Ors.  (2012)  13  SCC  375,  this  Court
reiterated that in view of Section 139, it
has  to  be  presumed  that  a  cheque  was
issued  in  discharge  of  a  debt  or  other
liability  but  the  presumption  could  be
rebutted by adducing evidence. The burden
of proof was however on the person who
wanted  to  rebut  the  presumption. This
Court  held  however,  this  presumption
coupled with the object of Chapter XVII of
the  Act  leads  to  the  conclusion  that  by
countermanding  payment  of  a  post  dated
cheque,  a party should not be allowed to
get  away  from  the  penal  provision  of
Section 138 of the Act.
26. In Kumar Exports vs. Sharma Carpets
(2009) 2 SCC 513, this Court reiterated that
there is a presumption that every negotiable
instrument duly executed, is for discharge
of a debt or liability,  but the presumption
is  rebuttable  by  proving  the  contrary. In
the facts and circumstances of the case it
was found that the cheque in question was
towards  advance  for  purchase  of  carpets,
which were in fact not sold by the payee of
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the cheque to the drawer, as proved from
the deposition  of  an official  of  the Sales
Tax Department, who stated that the payee
had  admitted  that  he  had  not  sold  the
carpets.
27.  In  K.N.  Beena  vs.  Muniyappan  and
Another (2001) 8 SCC 458, this Court held
that in view of the provisions of Section
139 of the Negotiable Instruments Act read
with Section 118 thereof, the Court had to
presume that the cheque had been issued
for discharging a debt or liability. The said
presumption was rebuttable  and could  be
rebutted  by  the  accused  by  proving  the
contrary. But mere denial or rebuttal by the
accused was not enough. The accused had
to prove by cogent evidence that there was
no debt or liability. This Court clearly held
that  the  High  Court  had  erroneously  set
aside the conviction, by proceeding on the
basis that denials/averments in the reply of
the  accused  were  sufficient  to  shift  the
burden  of  proof  on  the  Complainant  to
prove that the cheque had been issued for
discharge of a debt or a liability. This was
an  entirely  erroneous  approach.  The
accused had to prove in the trial by leading
cogent evidence that there was no debt or
liability.
36. The proposition of law which emerges
from  the  judgments  referred  to  above  is
that  the  onus  to  rebut  the  presumption
under Section 139 that the cheque has been
issued in discharge of a debt or liability is
on the accused and the fact that the cheque
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might be post dated does not absolve the
drawer  of a  cheque  of  the  penal
consequences  of  Section  138  of  the
Negotiable Instruments Act.

19.) In the case of  AIR 2019 SC 1876 delivered in

case of Rohitbhai Jivanlal Patel Vs State of Gujarat. He

relied upon Para 12, 14, 18, 19, which reads as under;

12. For determination of the point as
to whether the High Courtwas justified in
reversing the judgment and orders  of the
Trial Court and convicting the appellant for
the  offence  under  Section  138  of  the  NI
Act, the basic questions to be addressed to
are  two-  fold:  as  to  whether  the
Complainant-Respondent  No.  2  had
established the ingredients of Sections 118
and 139 of  the  NI  Act,  so  as  to  justify
drawing  of  the  presumption  envisaged
therein;  and  if  so,  as  to  whether  the
accused-appellant had been able to displace
such  presumption  and  to  establish  a
probable defence whereby, the onus would
again shift to the Complainant?
14.  ...Therefore,  it  is  required  to  be
presumed that the cheques in question were
drawn for consideration and the holder of
the cheques i.e., the Complainant received
the same in discharge of an existing debt.
The onus, therefore, shifts on the accused-
appellant to establish a probable defence so
as to rebut such a presumption.

18.  ...In  this  regard,  significant  it  is  to
notice  that  apart  from  making  certain
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suggestions  in  the  cross-examination,  the
accused-appellant  has  not  adduced  any
documentary  evidence  to  satisfy  even
primarily  that  there  had  been  some
monetary transaction of himself  with Shri
Jagdishbhai.
19.  ..The  observations  of  the  Trial  Court
that there was no documentary evidence to
show  the  source  of  funds  with  the
Respondent to advance the loan, or that the
Respondent did not record the transaction
in  the  form  of  receipt  of  even  kachcha
notes, or that there were inconsistencies in
the statement of the Complainant and his
witness,  or  that  the  witness  of  the
complaint was more in know of facts etc.
would have been relevant if the matter was
to be examined with reference to the onus
on the complaint to prove his case beyond
reasonable doubt. These considerations and
observations  do  not  stand  in  conformity
with the presumption existing in favour of
the Complainant by virtue of Sections 118
and 139 of the NI Act. Needless to reiterate
that the result of such presumption is that
existence of a legally enforceable debt is to
be presumed in favour of the Complainant.
When  such  a  presumption  is  drawn,  the
factors relating to the want of documentary
evidence in the form of receipts or accounts
or want of evidence as regards source of
funds  were  not  of  relevant  consideration
while  examining  if  the  accused  has  been
able to rebut the presumption or not.
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17.) Aam, :prokt namdar Aepeks ko]" }ravel mag"dx"k is$

+a>t jota>, AaropI cek :pr shI je ibntkrarI babt ze, Aa 

tbkke Ae Anuman krvanu rhe ke, sdr AaropIna =ara Aapvama>  

Aavel cek je kaydesrna lè aa> pe]e Aapel ze. v+u je sdr Anuman

je  rIbe]ebl  (q>[naTmk)  Anuman  ze.  hve  sdr  AaropI  :pr

puravano bojo rhe  ze  ke, sdr cek je  kaydesrna lè aa>  pe]eno n

hto. je Anuman Aa+arwut purava rju krIne tenu q>[n krI xkay 

ze. 

18.) v+uma>  Aa kame firyadIAe je AaropIno cek rI]n" @ata> je  

lgt  AaropInaAonee  no]Is  Aapel  ze.  Tyarbad  sdr  kame

firyadI daql krel ze. je  lgt AaropIAe firyadInI no]Isno

jvab  Aapel  n@aI.  v+uma>  Aa  kame  AaropI  tfe"

firyadInI :l]tpasma> p`a Aevo ko; bcav n@aI. 

* Appreciation of Submission/Defence of Accused side:

19.) pavr  Aof  AeN]I"  =ara  firyad  krel  ze.]sdr  lonno

Vyvhar A>genI jat mahItI n@aI. 

19.1) Aa kame AaropI tfe" Aevo bcav ze ke,Aa kame firyadIAe  

pavr Aof AeN]I"  =ara firyad krel ze.Aa kame AegRImeN] @ayel  

Tyare  Aa kamna pavr Aof Ae]nI"  hajr n hta. temj lonna  

Vyvhar A>genI teAone ko; jat mahItI n@aI. pavr Aof Ae]nI"  

sdr Vyvharnu ko; ps"nl nolej n@aI.

19.2) Aa kame  firyadInI  :l]tpas jota>  j`aavel ze  ke,  "Ae

vat qrI ze ke,maru kam lon Aapvanu> n@aI.maru kam lonna hPta

klekxnnu>  ze.Ae  vat  qrI  ze  ke  pavr  Aof  Ae]nI"  no]rI  #b#

krvama>  Aavel  ze.Ae  vat  qrI  zeke  gRahkne  k>pnI  =ara  lon
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Aapvama> Aave ze te gRahk sa@ae k>pnI =ara krvama> Aave ze.vDauma>

firyadI vahn kya> ze te ja`ata n@aI tevu> jubanIma> j`aavel ze.

halna kame je s>dwe" k>pnI =ara Aapvama> Aavel lonno maisk

hPto ke]lo hto te  hikkt p`a j`aavel n@aI.

19.3) sbb kame :prokt firyadI t@aa AaropI =ara rju @ayel 

puravanu  gù aa>Tmk muLya>kn krta>,  sdr kame  halna firyadIne  

k>pnI Ane AaropI sa@aena je na`aa>kIy Vyvhar @ayel ze te lgt 

teAone ko; ps"nl nolej n@aI.lonno krar k>pnI Ane AaropI 

vCce @ayel ze.AeigRmeN] @ayel tyare  Aa kamna pavr Aof Ae]nI" 

hajrIma>  @ayel  hoy  te  hikkt  rek["  pr  lavel  n@aI.  Aa  kame

firyadI k>pnI vtI jubanI Aape ze te potana ps"nl nolej ke  

(je tenI #b# Vyvhar @ayel n@aI) te lgtnI jubanI Aapva ma]e

s_am n@aI.  Aam, sdr kame  firyadI je  AaropInI lon ke  cek  

lgtna k>pnI sa@aena VyharnI jat mahItI n hovana kar`ae te 

sdr  Vyvhar  lgtnI  jubanI  Aapvama>  ma]e  Ai+k't  n@aI.  

lonna Vyvhar A>genI teAone ko; jat mahItI  n@aI.  pavr  

Aof Ae]nI" sdr Vyvharnu ko; ps"nl nolej n@aI.

20.) k>pnI =ara vahn sIZ krvama> Aavel ze.jeno bcav|-

20.1) Aa kame AaropI tfe" Aevo bcav ze ke, k>pnI =ara vahn 

sIZ krvama>  Aavel ze Aa kame firyadIAe  Aapel VhIkl lon  

lgt VhIkl p`a prt l; tenu veca`a krI dI+el ze. 

20.2) Aa kame  firyadInI  :l]tpas jota>  j`aavel ze  ke,  "Ae

vat  qrI  ze  ke,  vahn  n>  jI.je.13  Ae.Aec.0508  sIZ  Ane

soL[  k>pnI  =ara  krvama>  Aavel  ze.Ae  vat  qrI  ze  ke  tkrarI
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ceknI rkm vahnnI hrrajI kya" badnI le`aI rkm ze.Ae vat qrI

ze ke halnI firyad lonna S]e]meN] na AaDaare  krel ze.Ae vat  

qrI ze ke tkrarI cek se]lmeN] mujb levama> Aavel ze.

20.3) sbb kame :prokt firyadI t@aa AaropI =ara rju @ayel 

puravanu gu`aa>Tmk muLya>kn krta>, Aa tbkke tkrarI cek je Aa>k| 

15 @aI rju krel ze. je cekma> lqelI rkm jota>, je #a. 66534/-

nI rkm lqel ze.  temj Aa kame firyadIAe rju krel Aa>k| 21 nu 

S]e]meN]  jota>,  jema>  ma<a  k>pnIno sIKKo  marel  ze.Ao@aara;Z  

VyiktnI shI  krel n@aI.vDauma>  lon va~aa  vahnne  sIZ krel  

tyare  AaropIne  no]Is bjavel hoy te  hikkt rek["  pr lavel  

n@aI.lon va~aanI vahnnI hrrajI krI te ke]lI rkm :pjel te  

hikkt  dxa"vto  puravo  firyadp_ae  rju  krel  n@aI.firyadIAe  

teAonI jubanIma> sIZ Aen soL[nI kay"vahIna peps" rju krel  

tevI hikkt j`aavel ze  pr>tu  te  lgt ko; [oKyumeN] rju  krel  

n@aI.firyadIAe tenI :l]tpasma> sdr lon ma]e Aapel VhIkl 

prt l; tenu veca`a krI dI+el ze. 

 Aa tBbke nam gujrat ha;ko]"na Narpat  Motisingh  

Purohit  Versus  State  Of  Gujarat  2021  AIJEL_HC  

244366 : 2022 (3) GLR 2056 ma> }ravel ze je nIce mujb ze.

10. Section 138 of the N.I. Act treats dishonoured cheque as

an offence, if the cheque has been issued in discharge of any

debt or other liability. The Explanation leaves no manner of

doubt that to attract an offence u/s 138, there

should be legally enforceable debt or other liability subsisting

on the date of drawal of the cheque. The very fact that the

Respondent has taken repossession of the vehicle and has also

sold the said vehicle and the sale value of the said vehicle has
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also  been  adjusted  for  meeting  the  loan  repayment,  the

agreement on the basis of which the postdated cheques were

issued cannot  be put  for  clearance for  the reason that  the

Respondent by virtue of the two acts on their part; firstly, of

taking  possession  of  the  vehicle  and,  secondly,  of

sale/auctioning the said vehicle, stood determined. Therefore,

the cheques which have been subsequently put for clearance

and got dishonoured would not fall within the ambit of legally

enforceable debt or other liability. 

Aam  firyadI  k>pnI  =ara  halnI  firyad  krta>  phela

AaropI  =ara  lonnI  rkm  wrpa;  n  @ata>  vahnne  sIZ  Ane

soL[nI  pRikRya  krel  ze.Aam  :prokt  cukada  mujb  firyadI

k>pnIne AaropI pase kaydesrna le`aa pe]e  nIk~atI rkm babte

firyad krel hova lgt nI hikkt purvar krI xkel n@aI.

21.)  Aa kame :prokt rju @ayel mOiqk temj dStavejI puravo

jota>, temj kesnI hikkt Ane s>jogone $yane leta>, sdr kame

kame  firyadp_ae  AaropI  pase  kaydesrnI  le`aI  rkm  me~avva

hkkdar  hovanu  purvar  krI  xkel  n@aI.AaropInaAo  sdr  guna

lgt +I  negoxIyebl ;NS]^umeN]  Aek]nI klm| 138 ANvye  

AavXyk  tTvo  purvar  @ata>  n@aI.  Aam,  Nyayna  hItma>  nIce

mujbno hukm krvama> Aave ze. 

22.) Aa kame :prokt rju @ayel mOiqk temj dStavejI puravo

jota>, temj kesnI hikkt Ane s>jogone $yane leta>, sdr kame

kame  firyadp_ae  AaropI  pase  kaydesrnI  le`aI  rkm  me~avva

hkkdar  hovanu  purvar  krI  xkel  n@aI.AaropInaAo  sdr  guna

lgt +I  negoxIyebl ;NS]^umeN]  Aek]nI klm| 138 ANvye  

AavXyk  tTvo  purvar  @ata>  n@aI.  Aam,  Nyayna  hItma>  nIce
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mujbno hukm krvama> Aave ze. 

| | hu  k  m | |

1) VFZM5L  o  .`JZEF.  U65TEF.  9FSMZ4  ZC[PoNXFDF\  D\NLZ

5F;[4AHF6F  ZM04N;F0F4;]Z[gN=UGZ JF/F  VMG[

ALPV[GPV[;PV[;PGL  S,Do  Z*(sZf mujb  +I

negoxIyebl ;NS]^umeN] Aek]nI klm| 138 na guna  sbb

x>kano law AapI indo"*a }ravI zo[I mukvano hukm krvama>

Aave ze. 

2.) AaropIna jamIn Ane jamIn qt rd'  krvano hukm krvama>

Aave ze. 

3.) Aa kame AaropIAe kImInl pRosIZr ko[nI klm| 437 (Ae)

ANvye ApIl smyna jamIn Aapvano hukm krvama>  Aave

ze. 

C]SD VFH TFPo  24 mI  mahe  mac"  sne  2026na roj

quLlI Adaltma>  HFC[Z SZJFDF\ VFjIMP

TFZLB o24/03/2026  sT'l%TA[G VD'T,F, EF0HFf
:Y/o ;]Z[gN=GUZP      +LHF V[0LXG, ;LGLIZ ;LJL, HH TYF

V[0LXG, RLO HI]0LXLI, D[HL:8=[84
     ;]Z[gN=GUZ

UIC No.GJ01399


