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2025 (0) AIJEL-MH-2502426, BOMBAY HIGH COURT,
Navneet Singh Gogia And Another Versus State Of
Maharashtra And Another

Negotiable Instruments Act, 1881 S. 138 Criminal
Procedure Code, 1973-S. 313 challenge to conviction
and sentence under S. 138 for dishonor of cheques in
absence of accused during trial -whether trial Court can
proceed without presence of accused or their advocate
and dispense with recording statement under S. 313 of

CrPC held, trial Court has authority to proceed in

bsence of accused if they fail to e espite

multiple opportunities and do not seek exemption

rough co 1 -m 0 recording of en
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nder S. 313 can be dispen with in h c

the nature of proceedings under S. 138 is quasi-criminal
revisions dismissed, conviction entence confirmed.
(Paras 1-59)

Negotiable Instruments Act, 1881-S. 142(1)-Criminal
Procedure Code, 1973-S. 273-examination of procedural
compliance during trial for offences under S. 138-
implications of absence of accused on trial proceedings
- held, evidence must generally be recorded in presence
of accused as per S. 273 CrPC unless exceptions apply;
however, if the accused persistently absents themselves
without justification, the trial may continue without
their presence or statement being recorded under S.
313 CrPC- this aligns with legislative intent for
expeditious resolution in cheque dishonor cases. (Paras
14-20)

In case Hiten P. dalal Vs. Batindranath banerjee
AIR 2001 SC 2895 Hon'ble Apex Court has held that- "
the moment cheque is issued the presumption runs
against the accused. the wordsused for the presumption
are "unless contrary is proved"therefore, the accused
either by way of cross examination or by leading
satisfactory evidence equivalent to the degree of proof
or at least to the level of moral certainty to establish
that the cheque was not issued for legally enforciable
liability".
Bir Singh vs. Mukesh Kumar repo 2019) 4

197, Para"32. The proposition of law which emerges
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from the judgments referred to above is that the onus

to rebut the presumption under Section 139 that the
h has been i in disch of bt or
liability is on the accused and the fact that the cheque
might be post dated does not absolve the drawer of a
cheque of the penal consequences of Section 138 of the
Negotiable Instruments Act.

Para 33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular,
Sections 20, 87 and 139, makes it amply clear that a
person who signs a cheque and makes it over to the
payee remains liable unless he adduces evidence to
rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It
is immaterial that the cheque may have been filled in
by an rson other than rawer, if h is
duly signed by the drawer. If the cheque is otherwise
vali al provisions of ion 138 wo b
attracted.

Para 34. If a si blank cheque is voluntarily presen

to a payee, towards some payment, the payee may
filled up the amount and other particulars. This in
itself would not invalidate the cheque. The onus would
still be on the accused to prove that the cheque was

not in disch of bt or liability b in
evidence.

&ld GWRISA YSIERATHI ol IHER AURY VeI 519

RDegtidl 1o Adl 21 sIA AdiHi 2419 dl AR d28 I
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13 2% AsHi Aulofl 218l o€l vl sTUIEIRA UIE] A Jsa
EQUAIDI S3d 8 ol Asall 283 ARIY] uREl sAluIElofl aiel
Hi oflsard] oiefl A 243 slef digll dsAR § d HI2 R3] Yudl 2%
AUYIHI 2419 at®fl.

Basalingappa Vs Mudibasappa, 09 Apr 2019, 2019 0
AIR(SC) 1983, 2019 0 Supreme(SC) 423. summaries the
principles enumerated by this Court in following
manner:,

Once the execution of cheque is admitted Section 139
of the act mandates a presumption that the cheque was
for the discharge of any debt or other liability.

The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise
the probable defence. The standard of proof for
rebutting the presumption is that of preponderance of
probabilities.

To rebut the presumption, it is open for the accused to
rely on evidence led by him or accused can also rely
on the materials submitted by the complainant in order
to raise a probable defence. Inference of preponderance
of probabilities can be drawn not only from the
materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

GURISd YSIERAlG olIHER AdIRU AEIAD &yAAd
[Fesdicd] il Adl AR Al SIA AdIdYIN] AsHI AHRIU]
ofl 248l o1®f]l A cicid ofl dSRA of 81 HAUU| %) dSAR 81 Al

d dsR %33 YRl A18 38S YAR SAIHi AH1Ad of &l
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IR 531A1€] dSoll edld suIElol] dRSLIAT & dH Hidll S
¥ef] GURAsd sRENA sAd &R 8 5, AR d§ s3IEl
ARFLIHI SRIEI Yt SAlofl 28] gfIaiall Visel HIZ HecY
ofl SIg &slsa Al Y1dl AR U 38S W A419d of &l
AR SRIEI Yol AR (ARt &JAA ojdIolo] Visol &I &
dA slaid ag oell. %€l GwRisd s UAlal 2id slca L &
S, 2l siHoll sl ARYRA 2410d Vs a2NelAcd
gorgioeoll SHH-13¢ #¥o YR deldd WRd UJAd & ol
IR Gl AHIRAUIRA Hidll olldld Guid uel s3lbIEla Asd
84 Ysdl ANd odl RR clle s2AIEl A aiddd] s3lUIE
[Glad A2 HUTElof] 2iER EIVIH A & Al SHH—-3¢
Jotl Acicl AUl asIHi del ARl [A3eaini 33
AgjHlol A1 HI2 285 SARUIEUS ¥33] YU 2% 2AvdIH] AH1Ad
8. cIRGIE ARl d5 sNUIElofl dRFLIHI SIRUEI Y0l SAlal
&cll AofHlololl Uisel HIZ ¥33] YAl %Y AdIHI AIAd of2]
¥efl sAUIEloll aSRIHI A SIUEISIA VigjdHIal AAUiSId
8 8 F SRLIAR A1 SlHoll ARIUIA aNMAAE HogRoeo]]
SAH—3¢ YCloll Yol AIRRA & dH Rueull s/Ad Y
8. 2RIl ([Ae81 sAH—A3¢ YX¥Clofl IYall [ol:iSULT YuUR
2dd 81, d &slsd &la Adl Al AeIddal syl Ao~y
AR AUdlall §8H Sl Ul I%cd] 2Hal sA1RAAld ¥l 1

219 89,
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oll.Y(UHSIColl YSIEl goslAal cls AAR{IRAA ],
Yollol g JoslUlall YSIEIHI Aot A1 .AS520l] sEHH—3¢
oll $2AHi oflA Yol [G1€21 2A1UA 8.

DIRECTIONS: 1) Metropolitan Magistrate/Judicial Magistrate (MM/

2)

3)

4)

()

JM), on the day when the complaint under Section 138 of the Act
is presented, shall scrutinize the complaint and, if the complaint
is accompanied by the affidavit, and the affidavit and the
documents, if any, are found to be in order, take cognizance and
direct issuance of summons.

MM/JM should adopt a pragmatic and realistic approach while
issuing summons. Summons must be properly addressed and
sent by post as well as by e-mail address got from the
complainant. Court, in appropriate cases, may take the assistance
of the police or the nearby Court to serve notice to the accused.
For notice of appearance, a short date be fixed. If the summons is
received back un-served, immediate follow up action be taken.
Court may indicate in the summon that if the accused makes an
application for compounding of offences at the first hearing of
the case and, if such an application is made, Court may pass
appropriate orders at the earliest.

Court should direct the accused, when he appears to furnish a
bail bond, to ensure his appearance during trial and ask him to
take notice under Section 251Cr.P.C. to enable him to enter his
plea of defence and fix the case for defence evidence, unless an
application is made by the accused under Section 145(2) for re-
calling a witness for cross-examination.

The Court concerned must ensure that examination-in-chief,
cross-examination and re-examination of the complainant must
be conducted within three months of assigning the case. The

Court has option of accepting affidavits of the witnesses, instead
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of examining them in Court. Witnesses to the complaint and
accused must be available for cross-examination as and when
there is direction to this effect by the Court.

We, therefore, direct all the Criminal Courts in the country
dealing with Section 138 cases to follow the above-mentioned
procedures for speedy and expeditious disposal of cases falling

under Section 138 of the Negotiable Instruments Act.
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That there is No illegality as regards the pronouncement
of the judgment and order of conviction and sentence in the
absence of the applicant accused.The judgment that the learned
Magistrate may pronounce in the absence of the accused by itself
will not vitiate the judgment. Sub section (7) of Section 353 of
the Cr.P.C. clearly lays down that no judgment delivered by any
criminal court shall be deemed to be invalid by reason only of
the absence of any party.The trial Court committed no error in
issuing a non-bailable warrant of arrest having noticed that the
accused was not present at the time of pronouncement of the
judgment and order of conviction and sentence. in view of the
provisions of Section 418(2) of the Cr.P.C. when the accused
sentenced to imprisonment is not present in the Court, the Court
has to issue a warrant of his arrest and the sentence shall
commence on the date of his arrest.

In the absence of the convict accused, the learned
advocate appearing for him cannot prefer an application under
Section 389(3) of the Code for suspension of the sentence to
enable the convict accused to prefer an appeal before the

Sessions Court.
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