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Hon’ble Apex Court has in case of Jugesh Sehgal Vs.
Shamsher Singh Gogi reported in AIR 2009 SC Spp.
2022 held that to constitute an offence under Section 138
of the Act, the certain ingredients are required to be
fulfilled, which reads as under;

“9. It is manifest that to constitute an offence under
Section 138 of the Act, the following ingredients are
required to be fulfilled:

(i) a person must have drawn a cheque on an account
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maintained by him in a bank for payment of a certain
amount of money to another person from out of that
account;
(ii) The cheque should have been issued for the discharge,
in whole or in part, of any debt or other liability;
(iii) that cheque has been presented to the bank within a
period of six months from the date on which it is drawn or
within the period of its validity whichever is earlier;
(iv) that cheque is returned by the bank unpaid, either
because of the amount of money standing to the credit of
the account is insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from that account
by an agreement made with the bank;
(v) the payee or the holder in due course of the cheque
makes a demand for the payment of the said amount of
money by giving a notice in writing, to the drawer of the
cheque, within 15 days of the receipt of information by him
from the bank regarding the return of the cheque as
unpaid;
(vi) the drawer of such cheque fails to make payment of
the said amount of money to the payee or the holder in
due course of the cheque within 15 days of the receipt of
the said notice;
10. Being cumulative, it is only when all the afore-
mentioned ingredients are satisfied that the person who
had drawn the cheque can be deemed to have committed
an offence under Section 138 of the Act.”

11.2 (2018) 13 SCC 663 N Harihar Krishnan Vs. J. Thomas
23. The scheme of the prosecution in punishing under
Section 138 of THE ACT is different from the scheme of the
CrPC. Section 138 creates an offence and prescribes
punishment. No procedure for the investigation of the
offence is contemplated. The prosecution is initiated on the
basis of a written complaint made by the payee of a
cheque. Obviously such complaints must contain the
factual allegations constituting each of the ingredients of
the offence under Section 138. Those ingredients are: (1)
that a person drew a cheque on an account maintained by
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him with the banker; (2) that such a cheque when
presented to the bank is returned by the bank unpaid; (3)
that such a cheque was presented to the bank within a
period of six months from the date it was drawn or within
the period of its validity whichever is earlier; (4) that the
payee demanded in writing from the drawer of the cheque
the payment of the amount of money due under the
cheque to payee; and (5) such a notice of payment is
made within a period of 30 days from the date of the
receipt of the information by the payee from the bank
regarding the return of the cheque as unpaid. It is obvious
from the scheme of Section 138 that each one of the
ingredients flows from a document which evidences the
existence of such an ingredient. The only other ingredient
which is required to be proved to establish the commission
of an offence under Section 138 is that inspite of the
demand notice referred to above, the drawer of the cheque
failed to make the payment within a period of 15 days from
the date of the receipt of the demand. A fact which the
Complainant can only assert but not prove, the burden
would essentially be on the drawer of the cheque to prove
that he had in fact made the payment pursuant to the
demand.

11.4) From above judgments following ingredients are
required to be proved to establish the offence
under Section 138 of the NI Act.:-

i) Drawing of cheques by Respondents-accused.

ii) Cheques issued for debts or liabilities

iii) Presentation of cheques during validity period

iv) Dishonour on presentation

v) Issuance of notice

(
(
(
(
(
(

vi) Failure of payment of cheques amount

(q9) 2cllsa ([Giol a2y )alEsAl:

Q) sRAUIE] a2l AR U gieisl 2dcig 8,
R) sRaAIEla AHARIUIRA "As s GiRsI, diARI AS AN
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JUDGEMENT 11/27 CC NO. 2286/2024

6.0000¢3 YlN dl.o3/0U/R0R% ollRAY ol 3I.

1§,00,000 /— (i 3l A div Yriofl) Ase]

Ysdl 2A10d 8.

3) dsR] As ARV 2uel s2lal AH1Ud 8.

1. AR &Rl As duidIHi A19d &d).(Drawing of cheques by
Accused.)

(aR) uvaisRlel  dlga efssal qur sRuAERA
ANRIVoAA ooz Ase SHH—13¢ ¥l sRAUIEIRA
AHRIlol AUE o], dil % A Y141 Adi ¥ ofl
¥ 8.

Sr. | Cheque Amount Date Exh. | Drawan on
no.
1. 000083 | 16,00,000/- |03/05/24 |10 | BANK OF
BARODA
VASNA ROAD
BRANCH AMD.
1.9) A1 510 §RAUIE] YoirAuIHCH EYRHIY eHIA RIS A

s:0% ofl 221Ul AdUI Adi dHi ¥RNAd & S,
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AHe[] Yol ozl A—Ayall AUR Ll 52 8. ¥ duidls
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allliof] %¥33RuId BURed &di, ¥ LUISI™ Aol SIRE)
A1l A1 §—HIA Usdl &1 Gglail 3l s31u1€)
Ui Hiolell sdi SARUIEIRA 41 SiHoll dBIHAERS d¥dl]
A19a11 dUIsly Acitiloll SRY s25 s25 &l Gyl
31.145,00,000/—( 2i% 3URI A1 div Yi) A%
S—HIA UBAl AHNUAl. RIRGIE AHAY Y Al GlE
sAA1ERA 818 Bedlall Al ofl HidiRl sl SFé1ElA A
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The ratio laid down by the Hon’ble Supreme Court in
case of Bir Singh vs Mukesh Kumar reported in
(2019) 4 SCC 197.

37. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular,
Sections 20, 87 and 139,makes it amply clear that a
person who signs a cheque and makes it over to the payee
remains liable unless he adduces evidence to rebut the
presumption that the cheque had been issued for payment
of a debt or in discharge of a liability. It is immaterial that

the cheque may have been filled in by any person other

than the drawer, if the cheque is duly signed by the

drawer. If the cheque is otherwise valid, the penal

provisions of Section 138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a

payee,towards some payment, the payee may fill up the

amount and other particulars. This in itself would not

invalidate the cheque. The onus would still be on the
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accused to prove that the cheque was not in discharge of a
debt or liability by adducing evidence.
40. Even a blank cheque leaf, voluntarily signed and

handed over by the accused, which is towards some

payment, would attract presumption under Section 139 of

the Negotiable Instruments Act, in the absence of any

cogent evidence to show that the cheque was not issued in
discharge of a debt.

AIH, sRUIElA ARIYIRA "ds A1 oiRisI, divell
AS AV AHHEIYIES UWIdl of.9<RUOAU0009ALES ol
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3l. 1§,00,000 /- (2% 3UlRk Al div Ydil)

Ase] d@vfl A0 8 d eslsa YRAR &JAA O,

I (As 4l al ¥dIGER] U2 AANdIHI 2419 &d).)(Cheque

(23)

issued for debts or liabitities.)
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III. As Yedoll e %Y Al AHIAd &d).(Presentation of

cheque during validity period).
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delHdeER &4kl Al sRAUIEla AU As sRAIERA
dl.aq/05 /0% ol A% ddlal A1g.9l.ofl.21¢. As
YRo%a1dR RlVilell UIdl ol.0RR0U0T000AR9LIU Hi
gydia A Y S0, AP AUS dl.AR/ 05 /0¥ ol
1% " FUNDS INSUFFISIENT " ofl 21 2418 WRd S3d 89.%
[Q21a oflA Yot .

1 |Exhibit no. of cheque Exh-10
2 | Cheque no. 000083
3 [Drawn on Bank BANK OF BARODA VASNA
ROAD
BRANCH AMD.
4 |Date on cheque 03/05/24
5 | Amount 16,00,000/-
6 |Date on presentation 11/06/24
7 |Presented in Bank IDBI BANK
SURENDRANAGAR
BRANCH
8 |Date of return 12/06/24
9 | Cause of return FUNDS INSUFFISIENT
10 | Exh.no.of return memo| Exh-11
issued by IDBI bank
surendranagar branch




JUDGEMENT 15/27 CC NO. 2286/2024

11

Validity period 3 month from date of cheque

1v.9)

17.R )

17.3)

Gusd el ddde]l UUT Hel oi—F A1 AIHI
A19d 8.

Bwsd &slsd dald ARl d§ Ydl ds dHiudl
odl oA 5d o]l § oS sied aefl. dgHi ARIYIA
Ais—¢ ofl Lellai IYotl Soid olefl AHY S 1910 A Y]
8 dd wdd 8. ARUIRA visdicHs slg olRUI9 S
AHIEURAYA Y141 2% 5d ofell. His—0 dI01l AsHI dl.
03/0U/20%% ofl A%ll 8. Asdll AUlssA Hed 3 HIAd
¥eNdd 8. &ldoll SAHI Ais—0 dIGl AsHI dl.
03/0U/20% ol Axoll &. el AJsoll Hed dl.
03/ 0¢ /20w Yellofl 20112,

Al dois3 ANRIRVId o2 Ase SHH—ATS Adl ¥

oflA Yot 8.

Section 146. Bank's slip prima facie evidence of
certain facts.

The Court shall, in respect of every proceeding under
this Chapter, on production of bank's slip or memo
having thereon the official mark denoting that the
cheque has been dishonoured, presume the fact of
dishonour of such cheque, unless and until such fact is
disproved.

Bwlsd &slsd dald ARl d§ Ydl ds dHiudl
odl oI 5d o]l § oS sied aefl. dgHi ARIYIA
Ais—¢ ofl vellai IYotl Soid olefl AHY S 1910 A Y]
8 dd wedd 8. ARUIRA visdicHs slg oA S

AHIEURAYA YRIAI % 5d olefl. AH1H gRUIEla HIfVis
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YRAd] dHY €2d19%] YIdle] HERIiSel Sl §RUIERA
&l5sd YR 52 8 5 ARIVJIA ANl dsRA3] As AISSA
Hedoll e 2%y 53 8.

IV Js 2% Ydl Asoll 2ailER (Dishonour on Presentation)

(au) AUl s gRAEl gouncig egend eHidl
Ais:07 ofl 2APIEUR0( 21aUI di dHi ¥RIAd 8 5 I
SlHoll delHdER 2ANd As A sRAUIEIRA cisHi cidl
A€ AS "FUNDS INSUFFISIENT " 418 Wd AI1dd. Cis
SRIAINIHI A19d 2Ad s el AAis—aq &l %
2 8. GuRlsd &slsd ddaAd AR d§ Ydl ds 21udl
odl oA 53d olefl § aisii] s1ed otefl. agai AR
AHis—¢ ofl vdlai Iyotl soid olef] AHY A 21210 UIUd]
8 dd wdd 8. ARNIA visdicHs sl oA §
AIYRGYA YA 2% 53 o1€].

AHIH GURISA &lSsa @ald sRAIEUS % &JAd i
s—a9 %di SRAERA dalHdER &Rl sRAUIElA AN d VS
$RuIElofl "IDBI BANK SURENDRANAGAR' IVl 3i
CRAl HERE AS dI.A2/ 05 /0% ol A% 2ol YUl Vi3]
Jeal A1 Y s3d B. Fedl AAH @ad AR a§ slg
A1 2% 53 ol®fl. A1H AR &RI AHUUIHI AH1dd VS
SRAIEIRA dAsHl cRdl Jled &Ad 8 d slssd sRuEU
YRAUR S 8.

V oilidla (Issuance of Notice):

(as) 21 513 sRUEl gourcnd egend 2HIdlUI Ais:ow
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ofl A0 Uell ARAUIA di dHi ¥I1dd 8 5, A

SAA1E1RA AHali €101l AHal L8llall SIAH] al A1§1 A011A
A¥oll ol dl.9C /05 /0¥ oli A% 2%).21.9].A A

A2 ol €l AANRRGE gogdoe ASe sAH A
3¢ Yol 1. ] &l oIl AUd]. ¥ 2His—2 &l 2
A 8. VI SIHoll delHAER dlglR sAT 2i30all Ule
uiidl agell viudiAi 2419d 2Rfe Ais—a3 &l 2y s3d
8 ddl oigl el dRIofl 243Nel] AsHA¥Hce AiS—1w

&fl 2% 53 8. ¥ oflA Yxor 8.

Sr.

Description Date Exh

Date of return of cheque from|12/06/24 11
bank

2 |Demand Notice 19/06/24 |12
3 |Register AD window Slip 19/06/24 |13
4 |/ ACKNOWLEDGEMENT 27/06/24 14
15.9) AIH GURISd sRUIEURA agll ARII dg 2y &dd

YAdlg] HYAisel sl sRAIEIRA AR 2HUd As
" FUNDS INSUFFISIENT "ol Q121 418 Ud AHIRlail A

[EdAal] 2ie 21IRIU]A Altid SlHIoS ol1dld A410d 8.

I As &4l Aol YUIGER] U2 AudIHi 211dd &dl.) Cheque

vI)

(29)

issued for debts or liabitities.)

Asell 284 YsudiAi [ornguidl (Failure of payment
of cheque Amount)

GuSd ool Helofl 2UT 418 54141 241 8.
Al sIA sRAIE] udal Sl. AX1RI Ais: 0w of] 2A2ieU]

ARAYUIA Adl dHi ¥RIAd 8 S, I SIHoll dBIHAER
dal dHel Aai] 218 sARUE] aen qHuel ol ol
A-Ayall AUIR 44 s 8. K] AUidls 2icidall €19 A
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Sldoll deldHdeRa ddlall [Asi HI2 dlRliofl 33 uId
GulRad gdi, ¥ 4dIsly Aoitlall SR A1l AI2R
s—HIA yadl 61 BYlall 3UlbIGN slu1E]l UIA Hidlel)
Sl SAAERA A1 SIHoll delHAERA AHoll 419l
dyisly 2dcitlal  sRV ses  s25 &l Gl
31.45,00,000/—( 25 Ul A1 dv Y1) A1
S—HRI UBAl AUl RIRGIE AHA YR Al OflE
SAAERA 818 Bedlatl Al ofl Hidlell sl SFéIElA A
Sldoll delHdERA ¥RIAd 5, AHIF UIA ASSHI ol
oiell Fell & caalal HRI vidiell dsefl AAs As Ay & ¥
As addid A Y s dl dalal aHiFl As Yyoidl
sl a1 Gdldl Aell 284 ayd Holl ¥ dx
weldla A1 SIHoll  delHAERA  SUIEld  dHall
As s GRASI, dIHRI AS AW AHHEIUIEa] UIdI
ol.1¢U0900099¢ES ol AS 0.0000¢3 YA

dl.o3/0ou/R0% allRl% ofl 3. 15,00,000 /— (i3

3lal A1 divt YRiofl) As AHANALSRAIEIRA dHdl]
"l Sloflg.  os  rogeldR  RANViel  uidl
6.0RR090¥0009R9<OU Hi dl.91/05/0% dll

A% YAdId A8 Y S, A€@ AS dl.A®/ 05 /0T
oll A% " FUNDS INSUFFISIENT " u2d s3dl. =4l
SiHoll delHdeR sRAUIEl siuEAw0l Al 254 V2 Vs
A Ado of(B Al sl uYd 241U oiefl.

29.9) Al doiss AdNRIcId Fogdoe SEHH—1L dl

SAH—13€ ofIA Yool 8.

Sec. 118. Presumptions as to negotiable instruments :
Until the contrary is proved, the following
presumptions shall be made :-

(a) of consideration - that every mnegotiable
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(b)

(c)

(d)

(e)

(f)

(8)

instrument was made or drawn for
consideration, and that every such instrument,
when it has been accepted, indorsed, negotiated
or transferred, was accepted, indorsed,
negotiated or transferred for consideration ;

as to date - that every negotiable instrument
bearing a date was made or drawn on such
date ;

as to time of acceptance - that every accepted
bill of exchange was accepted within a
reasonable time after its date and before its
maturity;

as to time of transfer — that every transfer of a
negotiable instrument was made before tis
maturity;

as to order of indorsements - that the
indorsements appearing upon a negotiable
instrument were in the order in which they
appear thereon;

as to stamp- that a lost promissory note, bill of
exchange or cheque was duly stamped;

that holder is a holder in due course- that the
holder of a negotiable instrument is a holder in
due course;

Provided that, where the instrument has been
obtained from its lawful owner, or from any
person in lawful custody thereof, by means of an
offence or fraud, or has been obtained from the
maker or acceptor thereof by means of an
offence or fraud, or for unlawful consideration,
the burden of proving that the holder is a holder
in due course lies upon him.

Sec. 139 Presumption in favour of holder :

19.R )

It shall be presumed, unless the contrary is
proved, that the holder of a cheque received the
cheque, of the nature referred to in section 138,
for the discharge, in whole or in part, of any
debt or other liability.

in case of Bir Singh vs Mukesh Kumar.Para- 21. oflJ yxai 8.

21 .In passing the impugned judgment and order
dated 21-11-2017, the High Court mis-construed Section
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139 of Negotiable Instruments Act, which mandates that

unless the contrary is proved, it is to be presumed that the
holder of a cheque received the cheque of the nature

referred to in Section 138, for the discharge, in whole or in

part, of any debt or other liability. Needless to mention

that the presumption contemplated under Section 139 of
the Negotiable Instruments Act, is a rebuttable
presumption. However, the onus of proving that the
cheque was not in discharge of any debt or other liability is
on the accused drawer of the cheque.

22. In Hiten P. Dalal vs. Bratindranath Banerjee
(2001) 6 SCC 16), this Court held that both Section 138
and 139 require that the Court shall presume the liability of
the drawer of the cheques for the amounts for which the
cheques are drawn. Following the judgment of this Court in
State of Madras vs. Vaidyanatha lyer (AIR 1958 SC 61), this
Court held that it was obligatory on the Court to raise this

presumption.
23. Section 139 introduces an exception to the

general rule as to the burden of proof and shifts the onus

on the accused. The presumption under Section 139 of the
Negotiable Instruments Act is a presumption of law, as

distinguished from presumption of facts. Presumptions are

rules of evidence and do not conflict with the presumption

of innocence, which requires the prosecution to prove the

case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the

help of presumptions of law and presumptions of fact
unless the accused adduces evidence showing the

reasonable possibility of the nonexistence of the presumed
fact as held in Hiten P. Dalal (supra).

24. Presumption of innocence is undoubtedly a

human right as contended on behalf of the Respondent-
accused, relying on the judgments of this Court in
Ranjitsing Brahmajeetsing Sharma vs.State of Maharashtra
and Anr (2005) 5 SCC 294 and Rajesh Ranjan Yada @
Pappu Yadav vs. CBI through its Director (2007)1 SCC 70.
However the guilt may be established by recourse to
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presumptions in law and presumptions in facts, as
observed above.

25. In Laxmi Dyechem vs. State of Gujarat & Ors.
(2012) 13 SCC 375, this Court reiterated that in view of
Section 139, it has to be presumed that a cheque was
issued in discharge of a debt or other liability but the
presumption could be rebutted by adducing evidence. The

burden of proof was however on the person who wanted to

rebut the presumption. This Court held however, this

presumption coupled with the object of Chapter XVII of the
Act leads to the conclusion that by countermanding
payment of a post dated cheque, a party should not be
allowed to get away from the penal provision of Section
138 of the Act.

26. In Kumar Exports vs. Sharma Carpets(2009) 2
SCC 513, this Court reiterated that there is a presumption
that every negotiable instrument duly executed, is for
discharge of a debt or liability,but the presumption is

rebuttable by proving the contrary. In the facts and

circumstances of the case it was found that the cheque in
question was towards advance for purchase of carpets,
which were in fact not sold by the payee of the cheque to
the drawer, as proved from the deposition of an official of
the Sales Tax Department, who stated that the payee had
admitted that he had not sold the carpets.

27. In K.N. Beena vs. Muniyappan and Another
(2001) 8 SCC 458, this Court held that in view of the
provisions of Section 139 of the Negotiable Instruments Act
read with Section 118 there of,the Court had to presume
that the cheque had been issued for discharging a debt or
liability. The said presumption was rebuttable and could be
rebutted by the accused by proving the contrary._But mere
denial or rebuttal by the accused was not enough. The

accused had to prove by cogent evidence that there was
no debt or liability. This Court clearly held that the High
Court had erroneously set aside the conviction,__by

proceeding on the basis that denials/averments in the

reply of the accused were sufficient to shift the burden of
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19.3)

proof on the Complainant to prove that the cheque had

been issued for discharge of a debt or a liability. This was
an entirely erroneous approach. The accused had to prove

in the trial by leading cogent evidence that there was no
debt or liability.

36. The proposition of law which emerges from the
judgments referred to above is that the onus to rebut the
presumption under Section 139 that the cheque has been
issued in discharge of a debt or liability is on the accused
and the fact that the cheque might be post dated does not
absolve the drawer of a cheque of the penal consequences
of Section 138 of the Negotiable Instruments Act.

Supreme Court of India reported in AIR 2019 SC
1876 delivered in case of Rohitbhai Jivanlal Patel Vs State

of Gujarat. Ricll Ugd U1 18,97%,9¢, € of |- yyoi 8.

12. For determination of the point as to whether the
High Court was justified in reversing the judgment and
orders of the Trial Court and convicting the appellant for
the offence under Section 138 of the NI Act,_the basic
guestions to be addressed to are twofold: as to whether

the Complainant-Respondent No. 2 had established the

ingredients of Sections 118 and 139 of the NI Act, so as to

justify drawing of the presumption envisaged therein; and

if so, as to whether the accused-appellant had been able to

displace such presumption and to establish a probable

defence whereby, the onus would again_ shift to the

Complainant?

14. ...Therefore, it is required to be presumed that

the cheques in guestion were drawn for consideration and

the holder of the cheques i.e., the Complainant received

the same in discharge of an existing debt. The onus,

therefore, shifts on the accused-appellant to establish a

probable defence so as to rebut such a presumption.

18. ...In_this regard, significant it is to notice that

apart from making certain suggestions in the cross-

examination, the accused appellant has not adduced any

documentary evidence to satisfy even primarily that there

had been some monetary transaction of himself with Shri
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19.7)

Jagdishbhai.
19. ..The observations of the Trial Court that there

was no documentary evidence to show the source of funds
with the Respondent to advance the loan, or that the
Respondent did not record the transaction in the form of

receipt of even kachcha notes,or that there were

inconsistencies in the statement of the Complainant and

his witness, or that the witness of the complaint was more

in know of facts etc. would have been relevant if the

matter was to be examined with reference to the onus on

the complaint to prove his case beyond reasonable doubt.

These considerations and observations do not stand in
conformity with the presumption existing in favour of the
Complainant by virtue of Sections 118 and 139 of the NI
Act. Needless to reiterate that the result of such

presumption is that existence of a legally enforceable debt

is to be presumed in favour of the Complainant. When such

a presumption is drawn, the factors relating to the want of

documentary evidence in the form of receipts or accounts

or want of evidence as regards source of funds were not of

relevant consideration while examining if the accused has

been able to rebut the presumption or not.

AHIH GUsd sRUIEl ds Y &JAd HIlVis dxx
g2a19%] Yridi, uaisRldl 2dlsa &lssdl, d&il GuRlsd
olIHER USA SI2] &RI WAUINA &Ad [RKedidl &ulal
Adi asA?] As ARIlall cis isIGoeall dxx ARIUIA
AsHi Ael s3] sRAUIElS AN d &lSsa 2dlga &lssa 8.
¥ dsA3]l As AURMIA sIRIER0I ALl ¥dIcieR] U2
AN BldIg) A HofHlal SAlo] 28 8. ol IHER Y.S1E &Rl
Pwyl [A3eg Hlgol,R090(8.d1.%.2¢9011  SAHI
wINd eRd Redidl yxal €l aoNRRlod gorgdo2

Ase SAH—3C of dHde2al el gjHlsioll AR Val d
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19.4)

JlofHlolo] Visel Sl AR 8 ¥dIcieR] €ula dlell.
ARIA €l aNRRINE gorzdoz ASe SHH—A3E
H¥Glo] Visol SA1 Y141 Aud] ¥ US A alell. ug d Hi2
SRUIEUA AT Y11 U YRl AR U] A5 B.ugai
ARMIRA €fl adNRIRNod godoe Jse SHH—A3E
HY¥Glo] Visel $AI HI2 [a1:isUl 5 Qisiefl uR sRUIEUS
8A ¥UIGER] Yo YAl Audiofl %32 oiell.ug doail
HIZ AR aF sRu1guaiall s dixol] Qisl Guxid ddl
&/ssd 38S W dlgd] us.,

Al s1A AR d§ 2% &dd oA s3d el
sRAIE1RA Aell 2854 V2 ol A1l GliE alIS] 8] 254
Aol Yell Ysdd oiefl. qH agai sRu1El &R
AUUIHI 2419d 280 ARVl HAA oi®fl d &lSsd AR
385 U dIdd ol€fl. agHi ARMIA ciuid dlad oiell 5
G2l AHIURAA YA 385 U d1dd olefl. 241 AR aF
dsRA3] AS A A AA2N AJUIY dEf VisallcHS YId]
Y s o], wiH RRUERA asAi] As, digly dxy
Alvis Yriaiefl A4161d s2d 8 5 AR %Ri 248l sdl As
AMNUIHT A19d &dl. dgHi ARIRA Ais—R Y101l ASHI
ARl A8l oile &ldig) oisiR] sied o2l el €l
ANRIVoAd ¢rzioe se sdH—1<(AN) Yol dsA]
AS SIUEA0I AAY HIZ AIUUIHI A41Ad &d] AG VHajH ol
$A1g] 28 8. 1A AR A aoNRIFoid Jogloe s

SAH—A3C YYGioll AAgiHIolg] Visel SAUIHI [o1v501 8¢ 8.
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(2¢)

A1 siHall ARIIell dl.aa/w/0uoll A% 1l
388 s d [egd ARNN asld Asdiofl 21%] 2110d
8 .IRGIE ARIA dl.u/5 /U ol A% dsld Asdloll
gl dHy UUl sdlell &u Al SRV Hed Y] AIUd
8.aARUE] AR 6192 of Wdi is—10¢] sRUEUS
AHRIVlol BAeduIRd ofl &5 citd sUlofl 219 AHIddi HII
wondl  cunliFlA - dlaw/9/udll Ay
ARMloll BdeduiRiell &5 Cit SE B.ARUYRGIE YRl
AR &19R o 28di HRI YAanAl  cuRuElH1A
sRUIEUA 25— ARl [AAN Yrdlall &5 oiel
$d1of] 212 19 ARMofl [AAY YRIUN &5 cit) &
8.cIRGIE AR dl.a¢/¢/Ruall A% dHell dsld
HIRSA &l9R YUg is—av &l 31.300,000/— ol VS
ANUE & dHY 31.943,00,000/ - &3 Ug] ofl Hed Ysd
A11g) ddl Yzl 2% s3d 8.RURGIE ARIIRA $RUIEA
Asdl] Ayl 254 Ysdl 211 Glioid SIE AH1E1RYYA Y1)
% 5d olefl § 2u€ sIA Uldlall GiAUIY %Y §3] §RUIEaI
S0l UisallcHs Yr1dl % S alel. RUIRGIE edldoall &S
oie &Ad 8. AR edld guid 5§ ¥¥HAc2 duid Ul &INR
2Ad ofell. Al AANMNHI olIHER IYNRId &lgsIéall ofl
HXGlol| YSIEIUR AR AR €1A.¥ of A Yot 8.

Sharad Jethalal Savla Vs. State Of Gujarat And Ors.,Cri.
Misc.Application No : 19862 of 2015 Decided on :
14/11/2016 2017 eGLR_HC 10006044

'‘Be you ever so high, but the law is above you', is the
signature theme of rule of law that loudly and silently (as
well) echoes in the Indian Constitutional context. Of course,
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the law makers and law enforcers must willingly assist the
Court in angling the convict avoiding and dodging the law
makers, the law enforcers and the law interpreters (Judges
and Courts). No illegality as regards the pronouncement of
the judgment and order of conviction and sentence in the
absence of the applicant accused. The judgment that the
learned Magistrate may pronounce in the absence of the
accused by itself will not vitiate the judgment. Sub section
(7) of Section 353 of the Cr.P.C. clearly lays down that no
judgment delivered by any criminal court shall be deemed to
be invalid by reason only of the absence of any party.

AIH GURASA UAUT Y0 SRUIEIA A &lsscd YuiR

S3d 8 5 ARNIA Uldld] ds "ds 4ls ciRisl, didell
AS A HMHEIYIES] WIdl 061.9<RU00009LES ol
AS ¢.0000¢3 diAl 31. 15,00,000 /- (2i5 3l

A1 AV YRiall) dl.03/0U/R07% ail A%oil AS AU
8. dsA3] As ARIIA doll SIRUEARGHI £4] Aol FUIHENR]
U Ad aldiofl afssa sRudlA YRar sd 8.
ARIVIRA AH1Ud As sRAUIEIRA AHyHUTEISl] iR csHi
2% sdlol] 8Ssd YAUR $3d 8. ARNIA &RI AIYUIHI
AHIAd As A &RI'" FUNDS INSUFFISIENT" ofl Q11 AHI€)
Ud A1ddlel] &lSsd YuR s3d 8. ARIVIA ¢0d As
os &Rl 3ed &l drluell 3o (Euxidl 2ie2 21RIUIa
gl Adiofl &lssd YR s 8. AR ol
HOYloll AU (U 2ieR sRUIElA Asdll sH YsUdIAi
[oivsa1 aR1dIofl &lssa YR sd 8. A1H gRuIE] €]
ANRIVAM FogHoe M52 SHH—U3 ol dHIH AHIURIS
dcdl YRAUR Sd 8. AIH, sARUIElel 54 YY1 2qS0)
WRYR YA &Y Al SIA delHdERG dsARdlel &AUUIHI

219 89,
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(2)

()

(W)

118 S H::

A1IRAY] : wdicied SIS AHRI, 28.:%A Al 5.
sd2, UBdl HIO, ASH gdlH HE AIA, RAIE AIAH
€41%l, 164 1AH AS,AHEIYIEYIN A
of]. A0l 2119, ofl sAH: 29<(2) YOl AN . Ao s
1¢¢ ofl sdH-3¢ UHIBToll ol AN dAsHRdIof
&Ad] ol 5( &) HiAall 21€] Seofl A1 SAUIHI 2419 8.
AHRIUlal 31 RU00/—0all £S SAUIHI 41D 8 ) AR €
Sofl 284 of o2 dl dgy A5 HiAofl A1 29,

A1 siHall ARIVIA sRUIElA Asal] 8H YR U2 Ysdl
A udl.

Al siHoll ARl gsHoll oisd  ofl. el 24242, df]
SAH: vox ofl FdIYIE Yol [Qoll Y IUdloll §SH
SAIHI 419 8.

AR 8192 of &l AR [A3e8 Al diRe g3 Sl
ESH S4IH] A1d 8.

BSH 1% dl.: 0F, HIB: HIA , Aal.: R0RG ofl AY
yedl Aeldadi dirll, Aei01d] %182 sAIHI A1,

diRluv 105 /03 /2025 (qfadel vyadId ClIS%1)
2Y0: YogaloR. A1 A8)RIaict Alofl Aldla wx

del
Aslioid AYlg wysifud Axlee,
HR0EatdNR
UIC No.GJ01399



