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Section 138 :- Where any cheque drawn a person on account
maintained by him with a banker for payment of any amount of money to
another person from out of that account for the discharge, in whole, or in
part, of any debt or other liability, is returned by the bank unpaid, either
because of the amount of money standing to the credit of that account is
insufficient to honour the cheque or that it exceeds the amount arranged to
be paid from that account by an acgreement made with that bank, such
person shall be deemed to have committed an offence and shall, without
prejudice to any other provision of this Act, be punished with imprisonment
for a term which may extend to two years, or with fine which may extend to
twice the amount of the cheque, or with both :

Provided that nothing contained in this section shall apply unless -

(a) The cheque has been presented to the bank
within a period of six months from the date on which it is
drawn or within the period of its validity, whichever is
earlier;

(b) the payee of the holder in due course of the
cheque as the case may be, makes a demand for the payment
of the said amount of money by giving a notice in writing,
to the drawer of the cheque, [within thirty days] of the
receipt of information by him from the bank regarding the
return of the cheque as unpaid; and

(© the drawer of such cheque fails to make the

payment of the said amount of money to the payee or as the
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case may be, to the holder in due course of the cheque
within fifteen days of the receipt of the said notice.
Explanation - For the purposes of this section "debt or
other liability " means a legally enforceable debt or other
liability.
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Section 139 . Presumption in favour of holder - It shall be
presumed, unless the holder of a cheque received by the cheque, of the
nature referred to in Section 138 for the discharge, in whose or in part, or

any debt or other liability.
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Section 118. Presumptio as to Negotiable
Instruments - Until the contrary is proved, the following
presumptions shall be mad :

(a) of consideration : that every negotiable
instrument was made or drawn for consideraton, and that
every such instrument when it has been accepted,
endorsed, negotiated or transferred, was accepted in,
endorsed, negotiated or transferred for consideration,

(b) as to date : that every negotiable instrument
bearing a date was made or drawn on such date;

(© As to time of acceptance : that every
accepted bill of exchange was accepted within a
reasonable time after its date and before its maturity;

(d) as to time of transfer : that every transfer of
negotiable instrument was made before its maturity;

(e) as to order of endorsement : that the indor
sements appearing upon a negotiable instrument were
made in the order in which they appear thereon;

(f) as to stamp : that a lost promissory note, bill of
exchange or cheque was duly stamped;

(g) that holder is a holder in due course : that the

holder of a negotiable instrument is a holder in due course;

Provided that, where the instrument has been obtained from its
lawful owner, or from any person in lawful custody there of, bymeans of an
offence or fraud, or has been obtained from the maker or acceptor thereofby
means of an offence or fraud or for unlawful consideration, the burden of

proving that the holder is a holder of negotiable lies upon him.
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Para no.11

Before the trial Court, sucient opportunities were
granted to the petitioner to conduct the cross-examination of
the complainant. However, it appears that the petitioner had
not availed of any of the opportunities provided by the trial
Court to conduct cross-examination of the complainant. The
trial Courthad even imposed costs upon the petitioner for
getting his right to conduct cross-examination of the
complainant re-opened but, even thereafter, the petitioner had
not availed of the opportunity to cross-examine the
complainant for reasons best known to him. Further, the
petitioner had not produced any evidence in his defence nor
had submitted any oral / written arguments or had examined

any witness inhis defence.

Para no.12.

From the above set of facts, it appears that the

decision to not remain present on the next date aftergetting
his Further Statement u/s. 313 of Cr.P.C. recorded on the
earlier date and to not conduct cross-examination of the
complainant in spite of being afforded with sucient
opportunities, was a deliberateor voluntary decision taken by
the petitioner. In the interregnum, there is nothing to suggest
that the petitioner or his advocate had led any application
requesting the trial Court to grant him an opportunity to record
his Further Statement u/s. 313 of Cr.P.C. or to conduct cross-
examination of the complainant. The petitioner went into
oblivion after the date when his Further Statement u/s. 313 of
Cr.P.C. came to berecorded but before it could be exhibited.
Therefore, the trial Court was left with no other option but
toconduct the trial in the absence of the petitioner, who had

deliberately or voluntarily chosen to evade thetrial
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proceedings. Under these circumstances, there was no reason
for the trial Court to issue any warrantagainst the petitioner, as
contended by learned advocate for the petitioner. Moreover,
the petitioner hadnot produced any evidence in his defence or

had made any submissions either oral or in writing.
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