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The Negotiable Instruments Act-1881, Section 138
Dishonour of cheque for insufficiency, etc., of funds in the
account.-Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and
shall, without prejudice to any other provision of this Act, be
punished with imprisonment for [a term which may be extended
to two years], or with fine which may extend to twice the amount
of the cheque, or with both: Provided that nothing contained in
this section shall apply unless-

the cheque has been presented to the bank within a period
of six months from the date on which it is drawn or within the

period of its validity, whichever is earlier;



(b)

(c)

(€)
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the payee or the holder in due course of the cheque, as the
case may be, makes a demand for the payment of the said amount
of money by giving a notice in writing, to the drawer of the
cheque, [within thirty days] of the receipt of information by him
from the bank regarding the return of the cheque as unpaid; and

the drawer of such cheque fails to make the payment of the
said amount of money to the payee or, as the case may be, to the
holder in due course of the cheque, within fifteen days of the
receipt of the said notice.

Explanation.- For the purposes of this section, "debt or other

liability" means a legally enforceable debt or other liability.
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breach" as an offence and the legislative purpose is to promote
efficacy of banking and for ensuring that in commercial or

contractual transaction, cheques are not dishonoured and
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credibility in transacting business through cheques is maintained. It
is no doubt true that Section 138 of the Negotiable Instruments
Act, if read plainly, would disclose that the drawer of the cheque
would be responsible to be proceeded with for the offence under
Section 138 of the Negotiable Instruments Act if the cheque is
returned with an endorsement of "insufficient funds" or the
amount involved in the cheque exceeds the amount arranged to be
paid from that account by an agreement made with that bank. To
overcome the said provision in a circuitous way, the drawer of the
cheque may find various ways of getting the cheques bounced or
returned with the sole purpose of defeating the encashment of the
cheques. In such a situation, the question is as to whether the
courts can shut their eyes? The answer would be obviously in the
"negative". If the drawer intentionally tempers with the cheque or
issues the cheque with difference in signature, etc., the cheques
will be definitely returned. Even after service of statutory notice, if
the amounts involved in the cheque are not paid by the drawer of
the cheque, then his intentions are prima facie clear, to the effect
that he would be tampering with the cheques only with an
oblique motive. If in such case, the person in whose favor the
cheques are issued is not allowed to prosecute the matter under
Section 138 of the Negotiable Instruments Act, the very purpose of
enacting Section 138 of the Negotiable Instruments Act would be
frustrated. The drawer of the cheque will have to take abundant
precaution while issuing the cheques so that the cheques should be

honoured and contractual obligations are fulfilled. In case, the
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drawer issues cheques as in the case on hand, he will be doing so
in a circuitous manner in order to save his skin, only to take
advantage of the absence of specific words under Section 138 of
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