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2023 (0) AIJEL-HC 247313, GUJARAT HIGH COURT,

Manoj Vasudev Sompura Versus State Of Gujarat,

Special Criminal Application No. 6721 of 2023 il }YSI€l
du1el ddl,

Dishonour of Cheque : Accused had not availed of

any of opportunities provided by Trial Court to conduct
cross-examination of complainant - Trial Court was
completely justified in passing impugned order of
conviction in absence of accused - this set of
circumstances could not be classified as a contingency
warranting exercise of writ jurisdiction or inherent
powers u/S. 482 of CrPC when an effective alternative

remedy of filing appeal is available to accused.

Code of Criminal Procedure, 1973-S. 482-
Negotiable Instruments Act, 1881-S. 138, 148 -
Constitution of India - Art. 226, 227 - dishonour of
cheque petition for quashing of order of conviction -
availability of alternative remedy would not operate as
a bar for exercising writ jurisdiction under Article 226
of Constitution in at least three contingencies, namely,
where writ petition has been filed for enforcement of
any of Fundamental Rights or where there has been a
violation of principles of natural justice or where order
or proceedings are wholly without jurisdiction or vires

of an Act is challenged in present case, before Trial

(o) sufficien opportunities were ante o)

petitioner to conduct cross-examination of complainant
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- however, it appears tha itioner had not availed of

any of opportunities provided by Trial Court to conduct
cross-examination of complainant - refore, Trial
Court was left with no other option but to conduct trial
in absence of petitioner, who had deliberately or
voluntarily chosen to evade trial proceedings hence, no
reason for Trial Court to issue any warrant against

itioner itioner had not produc vidence in

his defence or had made any submissions either oral or
in writing thus, decision to not conduct cross-

examination of complainant in spite of repeated
opportunities was a deliberate, intentional and
conscious decision on the part of petitioner - it was not
that petitioner was not aware about the stage of trial
proceedings this set of circumstances could not be
classified as a contingency warranting exercise of writ
jurisdiction or inherent powers u/S. 482 of CrPC when
an effective alternative remedy of filing appeal is
available to petitioner petitioner has effective remedy of
filing statutory appeal u/S. 148 of NI Act against
impugned order of conviction and sentence - Trial
Court was completely justified in passing impugned
judgment and order no interference required petition

dismissed.

2025 (0) AIJEL-MH-2502426, BOMBAY HIGH COURT,
Navneet Singh Gogia And Another Versus State Of
Maharashtra And Another
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Negotiable Instruments Act, 1881 S. 138 Criminal
Procedure Code, 1973-S. 313 challenge to conviction
and sentence under S. 138 for dishonor of cheques in
absence of accused during trial -whether trial Court can
proceed without presence of accused or their advocate
and dispense with recording statement under S. 313 of

CrPC held, trial Court has authority to proceed in

bsence of ac if fail to i

multiple opportunities and do not seek exemption

rough co 1 -m ory recording of en
under S. 313 can be dispensed with in such cases as
the nature of proceedings under S. 138 is quasi-criminal

revisions dismissed, conviction and sentence confirmed.

P 1-59

Negotiable Instruments Act, 1881-S. 142(1)-Criminal
Procedure Code, 1973-S. 273-examination of procedural
compliance during trial for offences under S. 138-
implications of absence of accused on trial proceedings
- held, evidence must generally be recorded in presence
of accused as per S. 273 CrPC unless exceptions apply;
however, if the accused persistently absents themselves
without justification, the trial may continue without
their presence or statement being recorded under S.
313 CrPC- this aligns with legislative intent for
expeditious resolution in cheque dishonor cases. (Paras

14-20)

In case Hiten P. dalal Vs. Batindranath banerjee AIR
2001 SC 2895 Hon'ble Apex Court has held that- " the
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moment cheque is issued the presumption runs against
the accused. the wordsused for the presumption are
"unless contrary is proved"therefore, the accused either
by way of cross examination or by leading satisfactory
evidence equivalent to the degree of proof or at least
to the level of moral certainty to establish that the

cheque was not issued for legally enforciable liability".

Bir Singh vs. Mukesh Kumar repo as, (2019) 4

197, Para"32. The proposition of law which emerges

from the judgments referred to above is that the onus

to rebut the presumption under Section 139 that the

heque has been issu in dischar of a bt or

liability is on the accused and the fact that the cheque
might be post dated does not absolve the drawer of a
cheque of the penal consequences of Section 138 of the
Negotiable Instruments Act.

Para 33. A meaningful reading of the provisions of the

Negotiable Instruments Act including, in particular,
Sections 20, 87 and 139, makes it amply clear that a
person who signs a cheque and makes it over to the
payee remains liable unless he adduces evidence to
rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It
is immaterial that the cheque may have been filled in
by any person other than the drawer, if the cheque is
duly signed by the drawer. If the cheque is otherwise

valid, the penal provisions of Section 138 would be
attracted.
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Para 34. If a si blank ch is voluntarily presen

to a payee, towards some payment, the payee may
fill u amount and other iculars. This in

itself would not invalidate the cheque. The onus would
still be on the accused to prove that the cheque was
not in discharge of a debt or liability by adducing

evidence.
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ARIUIRA HidiRl1 6llE]A GuRid uel sARJIEl Asol] 284 Ysd]
AHUE ol RARGIE SRUEIA &lddfl sAIE (olud AHY
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That there is No illegality as regards the pronouncement
of the judgment and order of conviction and sentence in the
absence of the applicant accused.The judgment that the learned
Magistrate may pronounce in the absence of the accused by itself
will not vitiate the judgment. Sub section (7) of Section 353 of
the Cr.P.C. clearly lays down that no judgment delivered by any
criminal court shall be deemed to be invalid by reason only of
the absence of any party.The trial Court committed no error in
issuing a non-bailable warrant of arrest having noticed that the
accused was not present at the time of pronouncement of the
judgment and order of conviction and sentence. in view of the
provisions of Section 418(2) of the Cr.P.C. when the accused
sentenced to imprisonment is not present in the Court, the Court
has to issue a warrant of his arrest and the sentence shall

commence on the date of his arrest.

In the absence of the convict accused, the learned
advocate appearing for him cannot prefer an application under
Section 389(3) of the Code for suspension of the sentence to
enable the convict accused to prefer an appeal before the

Sessions Court.
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