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said that the following ingredients are required to be
satisfied for making out a case under Section 138 of the NI
Act:

19. M/s. Kusum Ingots and Alloys IL.td. v. M/s.
Pennar Peterson Securities Ltd. and ors. [AIR 2000 SC
954 : (2000) 2 SCC 745].

(i) a person must have drawn a cheque on an account
maintained by him in a bank for payment of a certain
amount of money to another person from out of that account
for the discharge of any debt or other liability;

(ii) that cheque has been presented to the bank within a
period of six months from the date on which it is drawn or
within the period of its validity, whichever is earlier;

(iii)  that cheque is returned by the bank unpaid, either
because the amount of money standing to the credit of the
account is insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from that account
by an agreement made with the bank;

(iv)  the payee or the holder in due course of the cheque
makes a demand for the payment of the said amount of
money by giving a notice in writing, to the drawer of the
cheque, within 15 days of the receipt of information by him
from the bank regarding the return of the cheque as unpaid;
v) the drawer of such cheque fails to make payment of
the said amount of money to the payee or the holder in due
course of the cheque within 15 days of the receipt of the

said notice.
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a2l 3¢ ofl FaAdIgAl Lol Adi, HEIAA 52dIS ol lol]
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118. Presumptions as to negotiable instruments.-

Until the contrary is proved, the following presumptions

shall be made:-

a

of consideration - that every negotiable
instrument was made or drawn for consideration,
and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for
consideration;

as to date - that every negotiable instrument
bearing a date was made or drawn on such date;
as to time of acceptance - that every accepted bill
of exchange was accepted within a reasonable
time after its date and before its maturity;

as to time of transfer - that every transfer of a
negotiable instrument was made before its
maturity;

as to order of indorsements - that the
indorsements appearing upon a negotiable
instrument were made in the order in which they
appear thereon;

as to stamps - that a lost promissory note, bill of
exchange or cheque was duly stamped;

that holder is a holder in due course - that the
holder of a negotiable instrument is a holder in
due course:

Provided that, where the instrument has been

obtained from its lawful owner, or from any person in
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lawful custody thereof, by means of an offence or fraud, or
has been obtained from the maker or acceptor thereof by
means of an offence or fraud, or for unlawful consideration,
the burden of proving that the holder is a holder in due

course lies upon him.

139. Presumption in favour of holder. -

It shall be presumed, unless the contrary is proved,
that the holder of a cheque received the cheque of the nature
referred to in section 138 for the discharge, in whole or in

part, of any debt or other liability.

(¢.2) SARUIEU &IRI Y SAIHT AIAA dHIH YRAUT YRAUR
Al HIZ2 STAUIEIRA 2A1diE GUR YAl AHNUA & al HIMUs
WRidiEf dHid e2didwio] AHol A A1dd B, ¢
addNeflAcid gogdoe sedl sAH-U¢ ol A3C A
s3A1Elol] dBRIHT AHEIAd BUASA Gial 2AUISHANHI ¥ RIICU]
H¥Gloll Aojdlall SAloll W/ B, UG Gu YIAd dHIA
AgjHlofll VisollcHs &, Al AeR vofdlalle) R Y]
ARG % visollcHs Y11 2y §dIHI of 1A Ui Y]
sARAIEloll dRBRIHI HojHIol SAI0] 2% B, A&l siuElHi eldd
AHIH AgjHIofl Visot SAlall ofigl AHARIY] GUR 8d 8.

(¢.3) qYHi, olIHER INRId &lgsieell M/s prajapati Oil

Industries through owner Rameshbhai V/S State of
Gujarat 2004 ofl YSIEIHI SARUI J¥G, “ as soon as a

cheque is issued in favour of a party the presumption is that,

it is issued against consideration. The burden to rebut this
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presumption is on the person who issues the cheque. In
absence of such rebuttal it can not be said that cheques were
without consideration. Also, Hon'ble Gujarat High Court in
para-25 of its judgment held that, on a bare reading of
Section-138 of the act it is clear that as soon as cheque is
produced of record, a presumption will arise about the
consideration that the negotiable instrument concerned was

made or drawn for consideration.”

(e) qddlal 3ol eslsdl W2 tAlal AIudl UBdl,
aANRMAcd JorgNoe Aseofl SEH—U3<¢ 869N 2ollal 28I d
Al HI2, SRAUIEUA dailoll dHIH AAIUWIS &2S] Y1 S|
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€1 & :—
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8;
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écﬂ;
Al eles :— Asaf WeBRA HIZ ViidIdi eisiNell 2Aedal SRV

Y| d ols A1 sJAIAHI A19dI SAR UR d WidIHiE] Ysydl
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ASUUIHI AHIR] of &dl;
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[Eadoll 212 Asoll VY AUl YRS %IRI ASall AU AHH
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AS Ud syl 2idlall AHAA AJs Jedl AH Al s1A Ais—as &
Y SRAHI A19d B, d edAAl Fdi, dasyA?] As sl
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UlRe uidiofll g8 AUie Ais—ae &l Y ed B. A,
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F2AdIgAlg) Uldal sdle] ¥Rl A1 8. dyi, ARV
SARUIE] &Rl Y s Asai ARIall A8l of &ldl 2431, AER
AS Ud SA ol 8ldl 23l § Gisall Jleal AAH) 443 SIS dsAR
Adidi A1Ad oell daey 2ARIUIA séIERA HisdIdd oA
HAM of eldl 213dll Y@l SIS dsAR AdiAi 2419d aiell, e
SAAIE] U BUAsd wendd MY, e, Ul al Ui
g28] YUIR Sclgf MigfAs uQl weg 2419 8.

(21) AlH, AR Aol s&slsd €Al Adi, sAAEA
ARIVIA s3Il eIl 81 d A0 SlHIeS a1l
SIRIEAR ¥Rl SUIHT AHIAA & dHY AE 5AH EIVH U
Glle Ul % d 2420113 % AARIMla Sieall AHooll ctyyeef]
SAIHI AHIdd & Aal AR &l%R Bd 8, ¥l BURAsd
YSIEIHT ¥RIAd Rigid &ldall 3AHI @12, US| ASIU A B.

(2.9)  ug, o Yl oflw @esoll YRAdlel Aoy 8,
SAAEIRA Allold 529G usA § dsvA? AS SIUEARa £dlo]]
Ysdfl sl HIZ QAR &RI Y SAIHI AR &l § 5H 7
dddiol S4Hi, AR As U Uldidl el 2dIsid] 8.
adNeflRAcd gogdoe As2all AU o112, 2RI AS U2
Al 2dISR 8 IR sUIEloll dRERIHI AHS URRIRA] SAIHI
AIA B, Kol UlReNA wdiderR] WididlRd U 8.
aaNelAGd gorgaloe Aseall sar—a<(A) Adl bReI A4S
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IR &g AUl ERUIHI AI}Y &g. AANAAAcd Hogdoe
Aseoll SHH—3C Hi VoY As YRR eATAYIHI A1 B. 2]
B Al uReI 35 8 5, AR IR Y] [Axge YaIR
o 52 Al P, ARNIRA ANUd s SIUEAT| AYL] A
pd:, slguel &4 AHYUl Aoy YdIcielR] HI2 s3lIEl
AUUIH A19d & dY AHEIAA VHojHIol SAIo] 28 B,

(aR) Al 6ol 2IdIgfAlol] AYSd A A URRII ® 5, As
A HIZ ERUIHI AIA] &dl Aol AR &Rl £ U] V4o
ydlGielRlofl Ysdell HiZ udIHi AHIcd] &dl. oial SHH]
“shall be presumed” +(Aci(Sdaoll BUIDl 52 &, ASUR d
HIZ %33 URiloll d2Al AIfAd A ¥R AR AER A2AYIA)
AeEldd HI2 YRR Galddl AlAdR] clalld &. Hldldll
A4 Aelddall [Bdal Ul. edid [Apg difdogoll® AolS)
(2001) oil YSIEIHI BAYYIHI A419d O 5,

15. In case of Kumar Exports V/s. Sharma Carpets,
(2009) 2 SCC 513, the Hon'ble Supreme Court had held:

"The accused under Section 138 NI Act has two options.
He can either show that the consideration and debt did
not exist or that under the particular circumstances of
the case, the non-existence of consideration and debt is
so probable that a prudent man ought to suppose that no
consideration and debt existed. To rebut the statutory
presumption, an accused is not expected to prove his
defence beyond reasonable doubt as it is expected of the
complainant in a criminal trial. The accused may adduce
direct evidence to prove that the note in question was not

supported by consideration and that there was no debt
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or liability to be discharged by him. However, the court
need not insist in every case that the accused should
disprove the non-existence of consideration and debt by
leading direct evidence because the existence of negative
evidence is neither possible nor contemplated. At the same
time, it is clear that bare denial of the passing of the
consideration and existence of debt, apparently would not
serve the purpose of the accused. Something which his
probable has to be brought on record for getting the burden
of proof shifted to the complainant. To disprove the
presumptions, the accused should bring on record such
facts and circumstances, upon consideration of which,
the court may either believe that the consideration and
debt did not exist or their non-existence was so probably
that a prudent man under the circumstances of the case,
act upon the plea that they did not exist. Apart from
adducing direct evidence to prove that the note in question,
was not supported by consideration or that he had not
incurred any debt or liability, the accused may also rely
upon the circumstantial evidence and if the circumstances so
relied upon are so compelling, the burden may likewise shift
again on the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned in
Section 114 of the Evidence Act to rebut the presumptions

arises under Section 118 and 139 of NI Act".

(R.2) i Y ¥diseR]of]l &slsdlell dia &, Guz 23T sl
ol siREld] SA¥UIA YRRlG LAl AVlal, ¥ slef As
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sH 3. 85,000/— Hdfl 23 eldlofl A SA &
gy, ollled v, sRAIE U dI 9eIBuid (G feiuH, 1881
ofl sad — 79 Yxai HidIEl Yxoldl iyl 280 AnYddl]
ds2R Gefl 2Md gldldfl eslsd 18R s2d 8.

% dHIH 8slsd €lad Adl, ARIRA aaNllRAcd
gogdoe Asedll saH — 138 ofl AUl Yxol Yol S|
gldio] 2urull LI AH1A B, AeR s1A AR AeIdd
AH 61%2 YAl ollE Asoll sH gRUIElA Ysdl €9d & %
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d 2431 adNeflRAcd goAgdoz Aseoll saH — 79 ofl o
il Adlofl 28 8.% oflA Yol B.
79. Interest when rate specified.—

When interest at a specified rate is
expressly made payable on a promissory note or
bill of exchange, interest shall be calculated at the
rate specified, on the amount of the principal
money due thereon, from the date of the
instrument, until tender or realization of such
amount, or until such date after the institution of a
suit to recover such amount as the court directs.

GUAsd oslaldled €dlal Adl, A€ wRIdid RAfAd

Eldiall SIA I s¢31d Uyd Anadl d 2dofl Hardlg 8.
¥ef] 21€2 AU BIdall SIA 19 UIS] ASIU A ol€fl. gy,
sRAUIE] siuEA0l] uI¥ofl 253 Eldlial] 218 AUl 6SSER .
AHy sRAIE] dE A Ao s¢ A ixell 284 Aaqyl
ESER & d A3 Sl YId SAUIHI A41Ad ofel.

ug sRUIEld A€ FRuofl sIFalgl A0l eIy
Udd aldIs] Aol AssiAd AHA (AR Ala Adl, AHY
sRUIEla 22 BRuofl sRIUIE] AoRRUIHI AIFlA AHY LI
Adl, shRaigla glald]l W €16 ANUUIAI YRl AHAHJEISH
GlIY oS AH B. A€ SIRIAI8laN Barl AHRIMal 24 A U]
A18 sRulElad ¥ aIdIS] Aol gfsAlel ¢ilAAYd] USE & dol
cRUIEYS Sdlall ULl 8. ¥ &slsdall AHTolHi olIHER AR
JEIGdall R. Vijayan vs Baby & Anr (2011) ol QASIEIEHI
8UUHi A1Ad Rlgid GUR AIUR 2AY &, FAHI sAUUIHI
Add & 5,

15. The apparent intention is to ensure that not
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only the offender is punished, but also ensure that the
complainant invariably receives the amount of the
cheque by way of compensation under section 357(1)(b)
of the Code. Though a complaint under section 138 of the
Act is in regard to criminal liability for the offence of
dishonouring the cheque and not for the recovery of the
cheque amount, (which strictly speaking, has to be enforced
by a civil suit), in practice once the criminal complaint is
lodged under section 138 of the Act, a civil suit is seldom
filed to recover the amount of the cheque. This is because of
the provision enabling the court to levy a fine linked to the
cheque amount and the usual direction in such cases is for
payment as compensation, the cheque amount, as loss
incurred by the complainant on account of dishonour of
cheque, under section 357 (1)(b) of the Code and the
provision for compounding the offences under section 138
of the Act. Most of the cases (except those where liability is
denied) get compounded at one stage or the other by
payment of the cheque amount with or without interest.
Even where the offence is not compounded, the courts
tend to direct payment of compensation equal to the
cheque amount (or even something more towards
interest) by levying a fine commensurate with the cheque
amount. A stage has reached when most of the
complainants, in particular the financing institutions
(particularly private financiers) view the proceedings under
section 138 of the Act, as a proceeding for the recovery of

the cheque amount, the punishment of the drawer of the
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cheque for the offence of dishonour, becoming secondary.
16. Having reached that stage, if some Magistrates
go by the traditional view that the criminal proceedings are
for imposing punishment on the accused, either
imprisonment or fine or both, and there is no need to
compensate the complainant, particularly if the complainant
is not a ‘victim' in the real sense, but is a well-to-do
financier or financing institution, difficulties and
complications arise. In those cases where the discretion to
direct payment of compensation is not exercised, it causes
considerable difficulty to the complainant, as invariably, by
the time the criminal case is decided, the limitation for filing
civil cases would have expired. As the provisions of
Chapter XVII of the Act strongly lean towards grant of
reimbursement of the loss by way of compensation, the
courts should, unless there are special circumstances, in
all cases of conviction, uniformly exercise the power to
levy fine upto twice the cheque amount (keeping in view
the cheque amount and the simple interest thereon at
9% per annum as the reasonable quantum of loss) and
direct payment of such amount as compensation.
Direction to pay compensation by way of restitution in
regard to the loss on account of dishonour of the cheque
should be practical and realistic, which would mean not
only the payment of the cheque amount but interest
thereon at a reasonable rate. Uniformity and consistency
in deciding similar cases by different courts, not only

increase the credibility of cheque as a negotiable instrument,
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but also the credibility of courts of justice.

17. We are conscious of the fact that proceedings
under section 138 of the Act cannot be treated as civil
suits for recovery of the cheque amount with interest.
We are also conscious of the fact that compensation
awarded under section 357(1)(b) is not intended to be an
elaborate exercise taking note of interest etc. Our
observations are necessitated due to the need to have
uniformity and consistency in decision making. In same
type of cheque dishonour cases, after convicting the
accused, if some courts grant compensation and if some
other courts do not grant compensation, the inconsistency,
though perfectly acceptable in the eye of law, will give rise
to certain amount of uncertainty in the minds of litigants
about the functioning of courts. Citizens will not be able to
arrange or regulate their affairs in a proper manner as they
will not know whether they should simultaneously file a
civil suit or not. The problem is aggravated having regard to
the fact that in spite of section 143(3) of the Act requiring
the complaints in regard to cheque dishonour cases under
section 138 of the Act to be concluded within six months
from the date of the filing of the complaint, such cases
seldom reach finality before three or four years let alone six
months. These cases give rise to complications where civil
suits have not been filed within three years on account of
the pendency of the criminal cases. While it is not the duty
of criminal courts to ensure that successful complainants get

the cheque amount also, it is their duty to have uniformity
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and consistency, with other courts dealing with similar
cases.

18. One other solution is a further amendment to the
provision of Chapter XVII so that in all cases where there is
a conviction, there should be a consequential levy of fine of
an amount sufficient to cover the cheque amount and
interest thereon at a fixed rate of 9% per annum interest,
followed by award of such sum as compensation from the
fine amount. This would lead to uniformity in decisions,
avoid multiplicity of proceedings (one for enforcing civil
liability and another for enforcing criminal liability) and
achieve the object of Chapter XVII of the Act, which is to
increase the credibility of the instrument. This is however a

matter for the Law Commission of India to consider.

(av) AIH, GURSA YSIEIHI sA4dIH A1dd Rigid dl
10l Adl, sRAUIE] Asoll 254 RAUIR Aoy dOdRel] 2SH Al
Iy ANYY| 8SSER V. ¥ dHIH 85lsd Ll ddl, BUASd
YAl sAl Yyol s ] aonfNuid gougaoe Ased]
SAH—3¢ ofl Yol AN AR dsARUIe sAUI HIZall
AHIH A4S dcdl [01:RISURl YuR s3] A3 aldiell dus
AURMIRA Asoll 254 Ysdl 2111 s1ugR6dl dell 283 gldiof]
gslsd sojd Aud 8, KU ARG (sladd MRAlaR Sisdl
sAH-UU(R) woud Ul doNfRcid gogdoe Aused|
SAH—A3L ol ol AN dAsARAI BAYYIHI AT B. Uy,
GURlsd UAUT U] 2ure I B 5, slRRIE Uy A€ SIRIEI
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AIY 8.
Y&l 0iolR—3

(au) Gwsd uAT sal Yol ARMURA  dNeflRAcd
gorgdoe sl SHH—U13¢ HYXClofl Yol SE &I, ARV
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53l AR [A>g A%l gsH s3I ASIRY AH 81— AHY
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Ha AR &9 o1€fl, ¥l 2RIla Aicindl %33 oiell. ug
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ANE B A 6/55d ULl L2l Adldll 8 8. Fel] 211RAYla o]
A% SR™HUIAUIAT ued AIUd] A9 FRIR— AHID B.% dHIH
Hall il def, Yel oiolR—3 A3 ol Yol A1vi] gsH S3
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