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AMNUE AUdigld Aol & dH AHYY Adoid, A1d] UvAl &
[QaiicHs w21dIg $ exeidAHi 21Ul HAYUIE)] E18AUI™U] o],

19.3) Aed ¥, SlguRl ¢ olal B 5 31 2 d Hi2 Al HRAR €s
ABIHl ¥ AUdIg]l ATl B d AHUUIE] deiHi AvdIall & ied
&, slguRl sct ol Gloldl I AUdIglal AHitllol B. olid. AR
AHEIAA MdIU-[A3e8— BT MERI Aol YSIEl § ¥ 1CVS (R)
AA.2.2Al.—ulall 6. 9e¢ GUR MERIA &AM B. ¥ YSIEIHI A
vlduilEd s ® 3, 385 GU ¥ YRl &l doli Gue] Aeldd
SIgYRI 9ol AUUIEHT US B 5 BH 2 d daidi Av], SIg S Yol
Glol & 5 34 ? d oS5 5dlqf &1) B. Beyond reasonable doubt
ded Q) ?

19.7) GuR AT 53 d Yol sRuteud dxell 54 dixofl usell w2
All6ld sdlell &l & Aol slgull ofd oRdl A% AHIY dl
ARV HIZ2 Yo ¢ diefR olioid 8. ¥efl 4 sl quid uHeIdd
LAIoiHI AUl Bl & 5, As SR HIRIRA Wl AH uSd]
Aioidl [AARAI Ad] AAd] [eiLld U Usid 5, AR 25l U
JalaIR B.

Reasonable doubt — i3 [Atdlal siyeldle cgleal oflA y¥Giol]
Iyl Al & 5 :— "Reasonable doubt is that which makes
you hesitate as to the correctness of the conclusion which
you rich" %R AeIddal dofl 3613 ¥ YA UsSdl &y d Yeu
AR AlcH 1] [QuRdl A |13l §, ARG Ya2113] ofisid 2isi &
dl d Axdad siGe 8.

19.4) A% 3d dI§ Sofld dofl vl 2qA1udi LIy & §, That
degree is not well settled. It need not reach certainty but must

carry a high degree of probability. Proof beyond reasonable
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doubt does not mean proof beyond the shadow of doubt. The
law would fail to protect the community if it admitted fanciful
possibilities to deflect the course of justice. If the evidence is
strong against a man as to leave only a remote possibility in his
favour that can be dismissed with the sentence' "Of course it is
possible, but not in the lest probable, the case is proved beyond

reasonable doubt, but nothing short of that will suffice”

dyi, oflHER AdRU deldd w2 g oana—[(Azey
AHlolldid ¥udIdol 1cew(q) . Ad. AAJ. Ulall o. U39

GuRell YsielH Ad] Redia ulAuilEd sd & 5, 1994 (1) G.
L. H. 537 SUPREME COURT K. JAYACHANDRA REDDY

AND G. N. RAY, JJ. State of West Bengal ... Appellant Versus
Orilal Jaiswal and Another Respondents Reasonable doubt is
simply that degree of doubt which would permit a reasonable
and just man to come to a conclusion. commensurate
Reasonableness with the nature of the of the doubt offence must
be to be investigated.... "

AIH, Axaoid siBe 2sS BGue] sdld ad) ald]l AgA 2Hal
d sicudls of &ldl A vial 285 GUR] % s5d 2UsI alel U
@ 1¥od] 2ist ARl dyotini Asidell §, wRMlali YaliSI g
H12 Goll 2adl ald] g,

11.5) dRdlR Yral yRridl sdd-uc J¥o slguel eslsd,

€2dld%ofl ua gAsollsA 8SAall So2od R4 Hifs
Wraig] Alfcld &g s Aed 5, %l €2d19% Yl gAsglolls
28§ Rlaikd] sIg eslsd uilcld saidll @11 dl d Hlfuls Yraie
AllAd s,

HiMs Yrrdiofl caival ciRdl Y1a1 gRiofl sad -3 i
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oflA Yol AUdIHI AH1Ad] & ¥ ol Yot B,
EVIDENCE:-Evidence means and includes -
1. all statements which the Court permits or requires to be
made before it by witnesses, in relation to matters of fact

under inquiry such statements are called oral evidence,

AIH, Aed 5, duld 860 8lJ da dald]l eslsdldl] clloidHi
AEIdd UdIa19f] 410 24d] 5d] ¢33] ¥RIA AUl AIBEIRA SA]
dHIH [o1deall Afls Yrdl sl 8. GURsd olicidal HifWs
YRAd] 2ARIYIHI A1 B ial AlWs Yidlel did 2419 R Ayl
Yidlofl dxy gl A Y1dl] 2Hal gl A Yridlell AHAUdiglofl did
yel 19 8 Aal A1 Yridiofl cuivul eirdlx Yrid1 Yriell saH-
50 Hi AIUIHI A1 & % oflA Yxo B.

"60. Oral Evidence must be direct:

Oral Evidence must, in all cases whatever, be direct, that is to say it it refers
to a fact which could be seen, it must be the evidence of a witness who says
he saw it;

If it refers to a fact which could be heard, it must be the evidence of a
witness who says he heard it;

If it is refers to a fact which could be perceived by any other sense or in any
other manner, it must be the evidence of a witness who says he perceived it
by that sense or in that manner;

If it refers to an opinion or to the grounds on which that opinion is held, it
must be the evidence of the person who holds that opinion on those grounds:

Provided that the opinions of experts expressed in any treatise
commonly offered for sale, and the grounds on such opinions are held, may
be proved by the production of such treatises if the author is dead or cannot
be found, or has become incapable of giving evidence, or cannot be called as
a witness without an amount of delay or expense which the Court regards as
unreasonable;

Provided also that, if oral evidence refers to the existence or condition of any
material thing other than a document, the Court may, if it thinks ft, require
the production of such material thing for its inspection."

AIH, SAH-F0 Hi d2Hi Adl, Ad] YAl AH1d 8 &, ¥
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(sc Uldlell Ui godly Us] sig qs dodluedl 5 As sl
quR dodluell sig eslsa soeid] el il AAojeAd] 41 &Slsd
AEIAAH Y 82 dl dal A1l Yrdl aAeididi AH1d 8. 41 RAd
yel (aseridiol Yidia yel eiRkdl Y191 griodfl sax-so i
FRIRY Y¥ol dedl 4R A1U] Yid] 2101d 8.

12.9) dHy IRl Y19l tRIofl SEH—3R Hi A4l YRidId]
ciRdlY Yridl YRiell saH-9 &l sad—30 Hi usdl Yraigl ¥
yel AlYn Yrdiell 2udiel 8 dotiell A1fdd sdlel] 81y 8. +14ed|
dl AiPNs yYrdiell ssl Aadlal Aildd sdlel glu & ¥ &
A28 Yudl YaiRr sAidi uel AUl yridl § Alan Yidio
AUYdIElofl %3321 W B.

(AR) durRi Axololl duRi Yol AillAloll Yrdiol SR : -
R.9) Al SIHHI WA ol U.q Hi duid Axoflal] 3] Yol sA
Aiell ciRdl Yia1 yRrid] sdHHi US & Aed 5, d A12flel Yid]
ciRAlY Y11 uRlell sdH-50 Hi AUl Yrd1Hi uS 8 5 seueld
YRid ol AUIEIHI US & dofl [Aa1a x41ud] 8.

(23) e ud AP GUR YRIdd YA AIBE ISHIES
Hedee!ld siclla uis—aa Aad Uy AIsdiciig slseiie

cigRflRuIofl AHis—3 duRIdl 8. dil cidlA AsAAHIol YRId] AHA]
dxflof] 2duUiAHI HuAcd ¥eNdd 8 5, UWIdlA dila clldid] Hal
As dUR dWdl sPInAHi Ael sAAd] YAlaiAHIdl] eslsd dIl dA)
sigf meldl o2l Ao w1l 281d]s ¥2ulell UgctiHIHI dildl] 24el
A ofdid 8,

AR ABEAll BdedulA di, A did vl 8 5, WIdIA s
HI2l ollH, AR6l1y YBG. A did il & 3 UcliHIHi duyI Yol
sigf &slsd A Uldlua @uidd «iel.
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(23.14)  sARE UA AP GUR weNdd SAUIE] dligjeile

ueieiled uxiudlal is—as &l duRldl 8, dd ARAURIHI
A YA AU B 3, 6lalld AHA A2 Ul dl{lAd s3ai daoll
% oioddl &dl d €1ylal dlx AsTor 11513 2215 A1 Aol
[QdRAI sIRIAHI AA1ddl ARIUIal 211A 1o AsTaA31 213d &dl d
[Q2dRH ARIU] dlx Sudlal 2Ales of &la dH ©9di daloll &Rl
s AIAd &ndl eaiClofl digoioll Uld GUel uiadfl diR
siRiRse daR alivl 3R siugAR Jd (A U3 sl weidd. ¥
dl AsTa 21BsR1 e 220 U dle U1R] HigH usd el As]ol
e dae A¥sIH 52 6.1 dHlH YU AH13] AIFIA4HI Y Sl
doil AHIUR AHIRA AR 213 AsZIAE] Ase saH—13U Yo
sAAIE Elvid SA1 HI2 A% Ul 222101 #Hi Hisd] A10d. 41
sAAIEloll Y1141 Ais—9 &l sulE, Vis—a¢ Yl WIllle-),
Ais—ac &l AdeiR—2f], vis-20 &l AJAAee ofld, 2is—2q ¢
S3UIGas]al AAAAce ofld 2y ed B.

A€ A1gel Bdeduld oidi, A did uil & 3, dlv
AsPrdioll ¥2ARA § 2R-d oiefl. A did vl B 5, ARl sAEA]
sl i@l dl A3 s AH1Ad] & doll BAY sAUIAHI AH1Ad
aiefl. A did udl & 3 ARIdll Hicls] 2iall Slgf £2a1AY YA
% S oigll. A did vl B 3 A HIZl RY ERAlal 1] @l ciel]
s?RIE S| B,

(23.2)  sdluie ud Ake evloil UduRie Bidl Ais—-3g &
A2l AIBE ACAISHIY HBOGIIY UIUR Ais—2a Yl durRddl 8,
dxAl sl Uiglotl A6 &, dilell YI9] didl 2156{1%1al Ao
gslsd ¥RNdd 8, FHI A2 Ad] YAl 41U & §, Clolld 4HY
A1 d¥oll 5% oionddl edl d 2AHA A6l sldl.dldRHi 2H14d]
Hedl gled U190 A1dd WRIisall Hsladi dle sl sdl As
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Aeldl udlolld] 1% &l FAA Uldlg ofld ¥RINdd ofel. AER
a0l H1dls andloieng aillRend 1l aldio ¥endd. dfle dlx
AsIAI 218 AVl duRd sl A€ Hslal dly Sudlle SIIE/UR0]
sig dlx %isiel § dly dle: 2419d of &g ©ai dlo guRil AIG &d]
4y duid  Sdl  dHell &Rl dHoll  &Rdll oS  WIdd
Ul.o.d1.Al.Ad. sudldl endl eatieiofl dly digoioll Wid GuR
Ul scRell vieidl 91 siRiRse daR ofivfl gicided] 2412R 10
Hle: Yl dond] 8elis g dloy Gusenai Gullal s3] dlxAld
Sl HIGH USE. 2¥A U 0.ua3  sldl die ofl dlauid] s:al
HIgH usdl. ¥l 2141 AsTa1 2fle A2l A¥SIH dUR S ial Al
A6l A ARM. A.AH.VIVR aliRAIA dHi el sl aui
s2011R ALISIFA HIR] ¥diel dlad].

A€ AlBEd ] Bdeduld wldl, A did Wil 8 3, e3s Iy
gicidlal dioRR 81 8, HIRI ¥YIGIH| SAI ciciRall Hicidl Ue] iR
uJdd d wendd o€l A did vl & 3 AR iR oI
Aecge]l #ofl 2@ 8. A did Uil B 3 ARl Hid]S] 2ida Slef
€219 YrudI Y S aiell.

(23.3) s3RuE ud AP GUR FRIAd JlRAHA1 Heluadle

yHlolRle ciRs ol Ais—R &l duRldl 8, Al Yurucd A
Wil AN 8 §, Al DYJIAciAd Ul.22.41 $2% oiddl &dl d
A+ s3u1Elofl sPlAUIE AHIddl d JA.AS2 13U YO W2 A,
A€ datlof] dUIA AA1R106]] SIUEARGA] SIRJAIE] HI2 d.5.24.01 AT
AHIUd.

A€ A18E Bdedult dl, 2 AIdea] Bdedul «dl,
"A did wil & 3, ARl A sRUIE Evid Yl Alddl A HI
sdlIE evid sdl, A A4 819 s1(ld] s3c aledl.”

(23.7)  s2RAIEUS AP0 GUR ¥RIIAE AUIH SR01R AHHAER
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ERYAIS allPRAIYS QIS Yl duiRigIHi AH1dd B,
A RAURIHI ¥RNAd B 5, dil DYdIARAA Ul.22.H1 $%

ood . Al €RAlal Al otiofl A1ANG] dURl dflal Hludl
A1l 18 Aal 913 UdotiHl S @l A18€lall (oided dlOa

ol AR (A0t Ydl Y1dl el U1%=ile sd eldig] ¥eNdd
8.

A€ AlBEd ] Baeduld widl, "' did Uil & ¥ claigd|ai]
Y| &2 ¥R 81, HIRIAofl AU ¥U2 B V. A did vl B 5,
1 1A Slgf 2Ad A18€lall [61dEall lAc aiefl. A did vidl & 5 211
callgdiai]l %2uiofl HIcS] 2idal SIY €2q1AY YRIUI Y Sa
oiefl.21 did vl B 3 YeIHId 2HI3 s28)HI ot &l "

(av) . YxrId &lgsie 03 dl Y2 (%) o3 u2d
sidlaid iseiief [Q. 222 2A1s YRAdoll YSIElall WRA-C Hi AY
sAdd 8 5,

(9) In this regard, it would be appropriate to rely upon decision of
this Court in case of State of Gujarat Vs. Khumansinh Ranjitsinh
Jadeja, 2002 O AIJEL _HC 244888, where, in para-11, this Court has
held as under:-

11 Considering the evidence on record, it has come out that the
checking party has not taken any panchnama of the scene of offence
nor any muddamal is seized by drawing panchnama to that effect nor
in presence of any independent witness, nor statement of the
independent persons who are having shops adjacent to the place of
incident have been recorded by the checking party and also the
complaint of the incident has been lodged after a delay of six months
from the date of incident, for which no explanation has been tendered
by the complainant. This Court is of the opinion that when a case of
theft of electricity is alleged to have been occurred by the electricity
Company, and when the checking is conducted, there should be
panchnama of the scene of incident to clarify as to what was the
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position of the Wires and Meter and as to how the theft of electricity
has been committed by the offender. Here, apparently panchnama is
not drawn, though the muddamal Meter and the Wires are seized, no
statement of the persons residing nearby are recorded. The muddamal

which was seized was never sent to the police."

(23.9)  GURsd dlloid i) olld. HEA MER dS] AHEIAdo
Giryy?l A, Hexd ugl [Ayd el sudl dl. o) YsIel Rooc¢

diRye (AAH.UL) ¢k i URLY 2Ad B FHi oA Yyoidl
6S1Sd URI— ¥ 2al QU Hi wenddl 8.

According to Sub-section (4) of Section 100 of the Code Officer
or other person who was making the search shall call upon two or
more independent and respectable inhabitants of the locality in which
the place of search was situated, who have been called and if no
inhabitant of said locality was available or was willing to be a witness
the search, the authorized officer may issue an order in writing to
them, or any of them. CW-1, D.L. Koshtha has not called two
independent witnesses of the said locality at the time of inspection and
search of the field owned by the appellant. He has not seized any
article which was used for theft of electricity and no reason has been
assigned as to why the seizure of 5 HP motor pump, electric wire was
not effected by which direct connection was taken from the L.T. line.
In this view of the matter, proceeding of inspection and search suffer
from serious defect. It appears that CW-1, Shri Koshtha was not
acquainted with the provisions of Section 135 of the Act read with
Section Section 100 (4) of the Code. Under Section 100 Sub-section (8)
of the Code, serious consequences are prescribed, if without reasonable
cause the person or persons called upon to witness the search by an
order in writing delivered or tendered to them refuses or neglects to
attend, shall be deemed to have committed the offence under Section

187 of the Indian Penal Code.

[15] It is crystal clear from the contents of the complaint and the

statement of Shri Koshtha (CW-1) that he had not tried to secure
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independent witnesses and also failed to assign any reason for not
complying with the provision in this regard. In cross- examination Shri
Koshtha has stated that the witnesses refused to sign on the seizure
memo or Panchnama Ex. P/I. But, noting is mentioned in this regard
on Panchnama Ex.P/I and the complaint is also silent on this aspect. It
is also not mentioned in the complaint as well as in Court statement
as to who were these witnesses and whether he ordered them in
writing. Therefore, in the considered opinion of this Court, the
statement in cross-examination Para 9 that witnesses refused to sign on
panchnama was an after thought and not supported by any
documentary evidence. In Para 2 of the complaint, it is printed about
seizure of PVC wire its colour other electrical equipments were seized
in presence of witnesses. Spot map was prepared on the spot, accused
was present who was asked to sign on seizure memo and map and he
refused to sign. Para 2 of the printed complaint is showing that the
inspecting officer must seize the electric wire which was used for
committing theft of electricity by taking direct connection from LT
Line as also the electric equipments. In the instant case, nothing was
seized though alleged that the appellant had taken connection from LT

Line for running 5 HP electric motor pump.

1¥.2) I siHHi s&dlofl ¥3y1 ARIVlell se1ai &dl 2Ha AR
% diuRdl &cll A4l SIg 2Ad> YAd] Y S} ofell AHal A| ¥2a|
AHIYG 1Yol AIBEloll Slgfoll [o1dea dld ol § dlal duidd
ol dHy AESR] A %olR oflw o9R FolR AlREA YLl
dauidd oiefl,

1%.3) Al SIHHI GuAsa Ydl dl ssdig &N dioil o)
A RIVlofl Hidlslofl &l d exifadl slef Afld 2A14UR Y s a2l
YA, Al ¥2ylall HIAS AUl Al SHIER I SlHall AR %
&dll d 243 SIg AMld 1uUR s31AIE Ul Y s aiedl. dyai, I
AHIYAIY B HSlofl B A HSlollall SIS HIISIA Uel & dai 8l slef

Qfsdxllal sARuIE U aurRididi 1dd oefl. ayai, sUIE
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AIUallR AIBE 28N BUR %alR AI1BE alell. dy3i, 2N GUR ¥ollR
A18E sUl sUl Alball dloy Ui druRdl &dl AUl dl 4]
Hslaidi &dl dofl [Aara A1vie GURell Y141H1 URl ¥RIIdd ofell. ]
SIHHI Clofld 22all 121 Y UAA & U Al As gaseilosA
Adlsod & 2ial A1 AAs  JAselfoisA AdlseH 243 ARl Y1l
YRlof] saH—su—cfl ofl AUl Py SIg UHIRI U Y A
ol 3 % dlagaell A1 sl2lais visAl d Hlaldd A2dA § Aol
A1 2y &dd ol

In the case Aanandiben Amratbhai Patel Versus State
Of Gujarat (2016 (0) GUJHC 30425) held that, "Moreover,
no evidence has been collected and produced on behalf of
prosecution to prove the ownership of the house in question
from the office of the panchayat and the said fact has also
been admitted in cross-examination by the IO in her

deposition at exh. 23." (para-5.2)

1v.%) AIH, GUASd AN ol Y¥oioll &5lsd ciER 241 B,

A) Ad GWRIsd sAH-13U(¥) a AR
SEH—00 Yo SAIHI H1dd o&l JHal sAH—00 ol FdAYIES
HIERIICHS 8.

Al ANHI AR 241 A ASIUR-IA & A ofieid
sAlUuIEURIoll Sofl AcUdl BUR UIoll RISl Geud Y1 B Aal
igofl Risl Adl & 5 ol dict ARl HOdl Ut Y1y d
ANHI HEI oi.q ol ¥UIe] oisRHI AIU] HEI 01.R 243 of]A Yol
85 SUIHI A1 B.

—:g8¥ -
() 2R andloieng cillReig Hlxsloliilal ¢l goslua ga.

As2— 2003 ofl SEH—13U YXCloll ailoll SIA [5.M1.5].
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SAH-23U( 2 )Acd (ol 81 915 Ysdloll gsH SAIHI
AH1d 8.

(R) [B.M.Sl.sdH-T39(AN) ¥ dAUld AEIdd AHS &INR
BAUI HI2 AR 21.2U,000/— (25 dURII UER &R
Y21) ol YABS| @l AR Nlol 2% SAloll §SH SAUIMI
AH1d 8.

(3) 2dld 44U liE Al SIHHI Y UAA [GlaisHd] HelHIdal
al2l Sl §SH [5.M1.51.SHH—TUR YOG SAIHI 2419 8.

AI%¥ dRlv— 29 HIg : HIR 2Acl 029 ol A% vicd]

AeIddAH] did], dctanid] «182 sal.

HoEIR el [AwLeIg ued
dl.19—-03-20§ UL ¥, H0EH2NR.
(slsdl. %1% 0ocs0)
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