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Rlttid MfAuilEd s2d ®."17. The plaintiff has to prove his case
to the satisfaction of the Court. He cannot succeed on the
weakness of the case of the defendant.”
(29.%) ollHER AdRU AEIdA 222 g HeAMERl [Qpeu oflAR]Y
Aal oflew)l 3 Foll RAAAE A4Uld oi.30Uo0 /09U &, d sIA ol
Yool Rittid ulduilEd sed 8.

"It is settled principle of law that in respect of relief
claimed by a plaintiff, he has to stand on his own legs by
proving his case. On perusal of the impugned order
passed by the High Court, this Court finds that the High
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Court has wrongly shifted burden of proof on the
defendants.”
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12. Before, | discuss evidence of Exh.106, let refer the
recent FIndings of this Court in regards to burden of proof
on the plaintiff to prove the claim u/s 101 and 102 of the
Evidence Act. This Court in case of District Collector and
another Vs. Igbalhussain lbrahim Shaikh, rendered in
First Appeal No.6729 of 1998, held in para 21 to 24 as
under:

“21. Sections 101 and 102 of the Indian Evidence Act, cast
the burden upon the plaintiff to prove the facts asserted by
him. Sections 101 and 102 of The Indian Evidence Act, 1872,
read as under:

“101. Burden of proof.—Whoever desires any Court to give
judgment as to any legal right or liability dependent on the
existence of facts which he asserts, must prove that those

facts exist. When a person is bound to prove the existence
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of any fact, it is said that the burden of proof lies on that
person.

102. On whom burden of proof lies.-The burden of proof
in a suit or proceeding lies on that person who would fail if
no evidence at all were given on either side.”

22. In the case of Rangammal Vs. Kuppuswami,
reported in AIR (2011) SC 2344,the Hon’ble Supreme
Court held that when a person is bound to prove the
existence of any fact, it is said that burden of proof lies on
that person. Thus, the burden of proving fact always lies
upon the person who asserts it. Unless such burden is
discharged, the other party is not required to be called
upon to prove his case.

22.1 In the present case, the burden squarely rested upon
the plaintiff to positively establish that he had suffered loss
of the specific articles, furniture, fixtures, sewing machines
and other belongings referred to in the impugned
judgment, though not specially pleaded in the plaint. The
plaintiff was further required to establish the extent of the
economic loss allegedly suffered by him by leading cogent
and reliable evidence. Mere non—-appearance of the
defendants in the witnhess box would not, by itself,
advance the case of the plaintiff or relieve him of the
burden of proving his claim.

23. In Rangammal (supra), the Hon'ble Supreme Court, in
paragraph Nos. 36 to 38, reiterated the aforesaid principles

and held as under:

o [Edidfl 21e1d4a,
gsidl



YSIE) 12/15 2.€l.3.01.93 /20y

“36. The onus was clearly on the plaintiff to positively
establish his case on the basis of material available and
could not have been allowed by the High Court to rely on
the weakness or absence of defence of the defendant/
appellant herein to discharge such onus. The courts below
thus have illegally and erroneously failed not to cast this
burden on the plaintiff/respondent No.1 by clearly
misconstruing the whole case and thus resulted into
recording of findings which are wholly perverse and even
against the admitted case of the parties.

37. It is further well-settled that a suit has to be tried on the
basis of the pleadings of the contesting parties which is led
in the suit before the trial court in the form of plaint and
written statement and the nucleus of the case of the
plaintiff and the contesting case of the defendant in the
form of issues emerges out of that. This basic principle,
seems to have been missed not only by the trial court in this
case but consistently by the first appellate court which has
been compounded by the High Court. 38. Thus, we are of
the view, that the whole case out of which this appeal arises
had been practically made a mess by missing the basic
principle that the suit should be decided on the basis of the
pleading of the contesting parties after which Section 101 of
The Evidence Act would come into play in order to
determine on whom the burden falls for proving the issues

which have been determined.
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24. Elaborating upon the same proposition of law, the
Hon'ble Supreme Court in the case of C.N. Ramappa
Gowda v. C.C. Chandregowda (Dead) by LRs & Anr.
examined the scope and effect of Order VIII Rule Rule 10
and Order XllI Rule 6 of the Code of Civil Procedure. The
Court held that mere failure of the defendant to file a
written statement does not automatically entitle the
plaintiff to a decree, nor can the defendant be non suited
solely on that ground. In such circumstances, the Court is
required to adopt a cautious approach and satisfy itself that
the plaintiff has established his claim on the basis of
admissible and reliable evidence. Paragraph 29 of the
aforesaid judgment reads as under:

“29.It is a well acknowledged legal dictum that assertion is
no proof and hence, the burden lay on the plaintiff to prove
that the property had not been partitioned in the past even
if there was no written statement to the contrary or any
evidence of rebuttal. The trial court in our view clearly
adopted an erroneous approach by inferring that merely
because there was no evidence of denial or rebuttal, the
plaintiff’s case could be held to have been proved. The trial
court, therefore, while accepting the plea of the plaintiff-
appellant ought to have recorded reasons even if it were
based on exparte evidence that the plaintiff had succeeded
in proving the jointness of the suit property on the basis of

which a decree of partition could be passed in his favour.”
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