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138. Dishonour of cheque for insufficiency, etc., of funds in the

account.— Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of money to
another person from out of that account for the discharge, in whole or in
part, of any debt or other liability, is returned by the bank unpaid, either
because of the amount of money standing to the credit of that account is
insufficient to honour the cheque or that it exceeds the amount arranged to
be paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall, without
prejudice to any other provision of this Act, be punished with imprisonment
for [a term which may be extended to two years’], or with fine which may
extend to twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply

unless— (a) the cheque has been presented to the bank within a period of
six months from the date on which it is drawn or within the period of its
validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving a
notice; in writing, to the drawer of the cheque, [within thirty days] of the
receipt of information by him from the bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount
of money to the payee or, as the case may be, to the holder in due course of

the cheque, within fifteen days of the receipt of the said notice.
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Explanation.—For the purposes of this section, “debt of other liability”
means a legally enforceable debt or other liability.
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S.118 Presumptions as to negotiable instruments

Until the contrary is proved, the following presumptions shall be
made:

a. of consideration; that every negotiable instrument was made
or drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was accepted,
indorsed, negotiated or transferred for consideration;

b. as to date; that every negotiable instrument bearing a date was
made or drawn on such date;
C. as to time of acceptance; that every accepted bill of exchange

was accepted within a reasonable time after its date and before its
maturity;

d. as to time of transfer; that every transfer of a negotiable
instrument was made before its maturity;
e. as to order of indorsements; that the endorsements appearing

upon a negotiable instrument were made in the order in which they
appear thereon;

f. as to stamp; that a lost promissory note, bill of exchange or
cheque was duly stamped;

g. that holder is a holder in due course; that the holder of a
negotiable instrument is a holder in due course: Provided that, where
the instrument has been obtained from its lawful owner, or from any
person in lawful custody thereof, by means of an SP offence or fraud,
or has been obtained from the maker or acceptor thereof by means of
an offence or fraud, or for unlawful consideration, the burthen of
proving that the holder is a holder in due course lies upon him.

S. 139 Presumption in favour of holder
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It shall be presumed, unless the contrary is proved, that the holder of a
cheque received the cheque of the nature referred to in section 138 for
the discharge, in whole or in part, of any debt or other liability.
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14. In light of these extracts, we are in agreement with the respondent-
claimant that the presumption mandated by Section 139 of the Act
does indeed include the existence of a legally enforceable debt or
liability. To that extent, the impugned observations in Krishna
Janardhan Bhat (supra) may not be correct. However, this does not in
any way cast doubt on the correctness of the decision in that case since
it was based on the specific facts and circumstances therein. As noted
in the citations, this is of course in the nature of a rebuttable
presumption and it is open to the accused to raise a defence wherein

the existence of a legally enforceable debt or liability can be
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contested. However, there can be no doubt that there is an initial
presumption which favours the complainant. Section 139 of the Act is
an example of a reverse onus clause that has been included in
furtherance of the legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act specifies a
strong criminal remedy in relation to the dishonour of cheques, the
rebuttable presumption under Section 139 is a device to prevent undue
delay in the course of litigation. However, it must be remembered that
the offence made punishable by Section 138 can be better described as
a regulatory offence since the bouncing of a cheque is largely in the
nature of a civil wrong whose impact is usually confined to the private
parties involved in commercial transactions. In such a scenario, the
test of proportionality should guide the construction and interpretation
of reverse onus clauses and the accused/defendant cannot be expected
to discharge an unduly high standard or proof. In the absence of
compelling justifications, reverse onus clauses usually impose an
evidentiary burden and not a persuasive burden. Keeping this in view,
it is a settled position that when an accused has to rebut the
presumption under Section 139, the standard of proof for doing so is
that of 'preponderance of probabilities'. Therefore, if the accused is
able to raise a probable defense which creates doubts about the
existence of a legally enforceable debt or liability, the prosecution can
fail. As clarified in the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a defense and it is
conceivable that in some cases the accused may not need to adduce

evidence of his/her own.

SlIHEIR AURU VEIAd I Basalingappa Vs Mudibasappa,

09 Apr 2019, 2019 0 AIR(SC) 1983, 2019 0 Supreme(SC) 423.3i
L2IMd s2d RILUid tlal Adl %3] & % of]A Yxoi B.
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"26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139 of
the Act does indeed include the existence of a legally enforceable debt
or liability. To that extent, the impugned observations in Krishna
Janardhan Bhat, may not be correct. However, this does not in any
way cast doubt on the correctness of the decision in that case since it
was based on the specific facts and circumstances therein. As noted in
the citations, this is of course in the nature of a rebuttable presumption
and it is open to the accused to raise a defence wherein the existence
of a legally enforceable debt or liability can be contested. However,
there can be no doubt that there is an initial presumption which
favours the complainant.

22. The above case was a case where this Court did not find the
defence raised by the accused probable. The only defence raised was
that cheque was stolen having been rejected by the trial court and no
contrary opinion having been expressed by the High Court, this Court
reversed the judgment of the High Court restoring the conviction. The
respondent cannot take any benefit of the said judgment,which was on
its own facts. Para-23. We having noticed the ratio laid down by this
Court in above cases on Sections 118(a) and 139, we now summaries
the principles enumerated by this Court in following manner:,

(i) Once the execution of cheque is admitted Section 139 of
the act mandates a presumption that the cheque was for the
discharge of any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the probable
defence. The standard of proof for rebutting the presumption is
that of preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely
on evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable
defence. Inference of preponderance of probabilities can be drawn not
only from the materials brought on record by the parties but also
by reference to the circumstances upon which they rely.
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(iv) That it is not necessary for the accused to come in the
witness box in support of his defence, Section 139 imposed an
evidentiary burden and not a persuasive burden,

(v) It is not necessary for the accused to come in the witness
box to support his defence.
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Ag uwld 2@ & 5,Complainant has no onus to prove
financial capacity at the threshold. Once the drawer admits
to signing the cheque,the presumption under Section 139 of
the NI Act cannot be rebutted merely by questioning the
complainant's debt-giving capacity,especially when such a
defence was not raised in the reply notice by the accused.
The High Court wrongly imposed an initial burden on the
complainant to prove financial capacity and loan details. I
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