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Age: Adult, R/0: Desainagar  Society,
Talod, Sabarkantha.

Versus

DEFENDANT :
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1.

Suit for Eviction

The present suit has been filed by the
plaintiff seeking eviction of the defendant
from the shop on the following grounds -
(1) bona-fide personal requirement of
plaintiff, (ii1) that the defendant 1is
tenant in arrear, and (iii) that the
defendant has, without consent of the
plaintiff, permanently altered the
premises.

After the institution of the suit,
summons was 1issued to the defendant, which
was duly served upon him and the defendant
appeared through his advocate and filed
written statement.

The brief facts of the plaint are as

follows - the plaintiff 1is the owner of
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shop situated in vicinity of Talod Bazar
bearing C. S. No. 2437 admeasuring 20.17
square meters (the shop 1s hereinafter
referred to as suit premises). That the
defendant is the tenant of the suit premise
since 1982 and its monthly rent 1s Rs.
1105/-. The suit premise was rented to the
defendant for business purpose. That after
the 1lending the suit premises to the
defendant, the defendant has acquired
properties in Talod in his and his wife’s
name. That the defendant has bought a 1land
bearing C. S. No. 2453 admeasuring 117.80
sq. meters in the name of his wife and has
constructed a two storey building wherein
the defendant runs business in the name and
style of Sangam Networks. That the
defendant, during the tenancy of suit

premises, has purchased land bearing C. S.
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No. 2875, over which the defendant has
constructed a house and that the defendant
has purchased immovable property in Mahiyal
village in the name of his wife. That the
defendant has also purchased a shop
situated in Talod bearing C. S. No. 2898
out of which shop no. GF/3 admeasuring
13.20 sq. meters 1in the name of his
daughter-in-law. It 1is the say of the
plaintiff that the defendant does not need
the suit premises for business for he has
purchased several other properties. The
plaintiff further averred that the
defendant has without the consent of
plaintiff has permanently altered the suit
premises by constructing a wall on both the
sides, admeasuring two feet 1in 1length, up
to the <ceiling of the first floor and

thereby extended the shop by two feet and
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has put a door on the newly constructed
walls; that this act of the defendant 1is
illegal and therefore he does not want to
the defendant as his tenant. The plaintiff
also averred that the defendant has not
paid rent of the premises since April 2013
due to which he has Dbecome tenant 1in
arrears.

The plaintiff further averred that he
has no job or occupation as of now and that
he genuinely requires the suit premises to
start a business in Talod.

The plaintiff averred that he had
executed the registered sale deed of the
suit premises to one Vishnubhai Gandalal
Patel on 03/07/2014 but the sale was not
executed and the sale deed was cancelled on

16/04/2015.
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6.

The plaintiff averred that he has sent
the statutory notice to the defendant
through his advocate on 26/12/2015, of
which the defendant has filed a bogus reply
and that since the defendant has not
evicted the sulit premises and neither paid
the rent therefore, the plaintiff has filed
the present suit.

Thus, the plaintiff was constrained to
file the present suit wherein he has prayed
for eviction of defendant from suit
premises.

Per contra, the defendant in his written
statement filed vide exhibit - 11 has
mainly denied the averments made 1in the
plaint and submitted that the plaintiff has
falsely claimed that the suit premise 1is
required for his personal use. That the

defendant is not a tenant 1in arrear for he
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9.

has been paying the rent regularly. The
defendant averred that he is the tenant of
suit premise from 1982, since the time of
plaintiff’s father, and since then he 1is
carrying business at sult premise 1in the
name and style of Sabarkantha Radio
Electric Corporation. The defendant further
averred that apart from the suit premise
the defendant does not have any other place
to carry out business. That he did not
alter the suit premise without the consent
of plaintiff. Hence, the defendant prayed
to dismiss the suit.
Evidence:

Plaintiff’s Evidence -
1.0ral Evidence - Exhibit - 24 -

Examination - in - Chief on affidavit

of Patel Ronakbhai Ajitbhai.
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2.0ral Evidence - Exhibit - 150 -
Examination - in - Chief on affidavit
of Patel Ronakbhai Ajitbhai.
3.Documentary Evidence - The Plaintiffs
submitted the following documentary
evidence 1in this suit.
Sr. Exhibit|Description of Document
No. No.
1. 28 0.C. of Statutory Notice given to
Defendant.
2. 29 & 30|Acknowledgements of Postal Department.
3. 31 Registration Certificate of Sangam
Network.
4, 32 True copy of Property Card of CT. Survey
No. 2437.
5. 33 True copy of Property Card of CT. Survey
No. 2875.
6. 34 True copy of Property Card of CT. Survey
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No. 2876.

7. 35 True copy of Property Card of CT. Survey
No. 2453.

8. 36 True copy of Assessment Tletter of CT.
Survey No. 3926/1.

9. 37 True copy of Assessment letter of CT.
Survey No. 3503/1.

10. 38 True copy of Assessment letter of CT.
Survey No. 3926.

11. 39 True copy of Village form No. 07/12 of
property bearing survey no. 1092 of
Mahiyal Vvillage.

12 40 True copy of Village form No. 08-A of
property bearing survey no. 1092 of
Mahiyal Village.

13. 41 True copy of Voter 1list, 2016.

14 42 True copy of Assessment letter of CT.

Ssurvey No. 3503.

10
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15. 43 Certificate of CSC.

16. 67 True Copy of Registered Sale deed

17. 68 True Copy of Cancellation of Sale deed.

18 69 True Copy of Index - 2

19. 84 Copy of Property Card of City Survey
no.2898.

20. 85 True Copy of Assessment 1list of Talod
Nagar Palika.

10. Defendant’s Evidence -
(1) Oral Evidence - Exhibit - 142 -

Examination - in - Chief on affidavit of
Rajnikantbhai Dharamchand Doshi.

(2). Documentary Evidence -

Exhibit |Document

115 Registration Certificate of Defendants
business.

116 Bill of Telephone and its payment

11
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receipt.

3. 117 Electricity Bill and its payment
receipt.

4, 118 Copy of Insurance Policy of Defendant’s
shop.

5. 119 Copy of Bank Statement of Defendant.

6. 120 Letter issued to Plaintiff for payment
of rent for the year 2013-14.

7. 121 Cover returned with endorsement of
refused.

8. 122 Letter issued by the purchaser of Suit
premise.

9. 123 True Copy of Registered Sale deed.

10. 124 Cover of letter and Receipt of RPAD.

11. 125 Copy of Notice given by Plaintiff.

12. 126 Copy of letter given by Defendant.

13. 127 Receipt of RPAD.

12
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14. 128 Copy of village Form No. 8-A.

15. 129 Copy of Property Card of City Survey No.
1595.

16. 130 Certified copy of Judgment of RCS No.
32/2014.

17. 131 Certified copy of Decree of RCS No.
32/2014.

18. 132 Written Statement of Plaintiff 1in RCS
No. 32/2014.

19. 133 to|Receipts of rent deposition in Court in

141.

RCS No. 32/2014 by the defendants.

11. The plaintiff submitted evidence closing
pursis 1in this suit vide exhibit - 156
whereas the defendant submitted evidence
closing pursis vide exhibit - 157.

12. Arguments: - The arguments advanced by
both the parties are respectfully taken

into <consideration. The plaintiff relied

13
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upon three citations which are as follows -
2025(0) AIJEL-HC-252746, 2007(0) AIJEL-SC-
39073 and 1994(0) AIJEL-SC-2995.

13. The Court framed issues vide exhibit -

13 & 104 which are as follows -

1. L dIEl Yu1R 82 8 5, uladielA eldigial ([Aesd @IS
AuAl dle 3oy [Aesd A1E] AT dioi— 2¢9u gla]
Wle s3d & ol dHl @ & Ad HelAd 2AIHHI ULl
Ycoflall ol 18 ([Hesd ule s3d 6.7

() gL 91€] Yur s 95, e1dl daiRlue] uflaqgiel
ddoll Ucoll dHoll Yo, YAdg 3] AYSd §01Hi Bdl —
A1ddl Aol eldidio] [Hesd ulddiela MIS A1 GIE
ulddielof] ucoflall o1 Ad of .25u3 4101 (3esd wRlE]

dHi A2 dedsal o1ne]l uldgiel AYsa d sal -

Sl AHIdd & dHY UlddI€lof] Ya9g o1 SlHAAalal

14
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old dl.2R/q0/20a¢ ol A% ddledl 18] AT a2
q10] g81ot AR AV A & Adl A1H 19141 [Aesd -
uflcdiela ¢S Al ofle uladgieln dsedls dldsdl
AYsda gg ol aA1dd] ey del ergidial [Fiesdofl
cligid dls so%l Ald JAvdl Ulddie]l esseIR o efl?
L dI€l YdIR 2 8 5, ulag1€lA di€lof] iel 2Hal -
AH[G U212 UIg AHIESIH $3d 8 ¥ [cSddl o s2lol SAUT
Rigi g2 s? asiy dd o8,

L dI€] Y412 82 895, uladigld © #1481 dgf AH4
eilg of Ysd] ANAA 21§ 305 clald &7

L 1€l YdiR 82 95,ulddigld siueduwl] ol
AU 81Ul Ol GG YSUUIH] HEFIR /A O 7

L 91€]l YR s3 85, [AvpLeid aisicid o s3] A1dd

JAICI £2d1dY € SUIHI AHIdH 97

15



Regular Civil Suit No. 07 | 2016

Q0.

Q9.

Q2.

14.

L 91€]l YR 83 &5, dafldl eldidial (desda
Y 1of] AAal [oivsIydsedl] ¥30d1d &7

L ufddiel Y4k s3 &8s, dAAlA  c¢iIsiodll S
Aol Hofl1s2 digld  Hisdl q1dd  eldl ©di
d211 2d1s13d oel?

L ulddiel ydir 83 85,d1€l ediRl AIUdIAT A1dd
ol121H AFGIRAEA &7

L UlAdIE] Y412 82 895, dATA HI2UI YA SI1aU—
cde3l sl HNngd| 6SSEIR 87

QL UlAdI1€]l Y412 $2 895,dI€ldll €141 o U2ISIRdl

X1sdlof] WiHloll 618 oiS €92

QL dIE] HidYl Y¥oiofl 1€ HNYUI 6SSEIR ©.7

2 6SH, &SHlY ?
Findings:

Partly Affirmative.

16
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1(A) Negative.

10.

11.

12.

15.

Negative.
Negative.
Negative.
Affirmative.
Negative.
Affirmative.
Negative.
Negative.
Negative.
Negative.

As per final order.
Reasons:

(A) Issue No. 01 - The burden of proving

this issue 1lies upon the plaintiff.
The plaintiff has contended that the
defendant has acquired property
bearing city survey no. 2875 and

resides in it and has also purchased

17



Regular Civil Suit No. 07 | 2016

property at Mahiyal village in the
name of his wife. The plaintiff
further contended that the defendant
purchased property situated at Talod
bearing C.S. No. 2453 admeasuring
117.80 sq. meters in the name of his
wife and that the defendant has
constructed two floors over it and
that the defendant jointly carries
business with his family members in
the name and style of Sangam
Networks. However, from the evidence
on record, it emerges that the
property situated at Talod bearing
C.S. No. 2453 and the property
bearing survey no. 1092, situated at
Mahiyal village stand is in the name
of the defendant’s wife, Ushaben

Rajnikant, whereas property (shop)

18
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bearing City Survey No. 2898 out
which shop no. 03 on ground floor,
stands 1in the name of defendant’s
daughter-in- law, Komalben
Mehulkumar. The plaintiff argued
that since the wife and daughter-in-
law of the defendant are house wives
and that they do not have any
independent source of income and
that they are dependent on the
defendant therefore, it must be
presumed that the defendant has
purchased the above mentioned
properties from his 1income 1in the
name of his wife and daughter-in-
law. Now taking into consideration
the Cross examination of the
defendant it transpires that the

wife and daughter-in-law of the

19



Regular Civil Suit No. 07 | 2016

defendant are house wives and have
no 1independent source of income.
However, this fact alone 1is not
sufficient to conclusively hold that
the defendant himself has purchased
the above mentioned properties 1in
the name of his wife and his
daughter-in-law from his own income.
The plaintiff admitted in his cross
examination (exhibit - 150) that he
did not furnish any evidence to show
that defendant has purchased other
properties from his own 1income. The
plaintiff has failed to produce any
cogent evidence or oral evidence to
demonstrate that the <consideration
amount of the said properties was
paid by the defendant, or that the

transactions were benami 1n nature.

20
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(B).

Mere suspicion, however, strong
cannot take the place of proof. 1In
absence of any material showing
direct nexus between the defendant
and the purchase of said properties,
it cannot Dbe presumed that the
defendant has acquired the
properties in the names of his
family members out of his income.
Therefore, the plaintiff has failed
to discharge the burden to proof
cast upon him. Accordingly, the
issue 1is decided in the negative.

Issue No. 01 A - At the outset, it

is an admitted position that the
plaintiff’s suit 1is founded only on
three grounds, namely: (1) arrears
of rent, (11) alleged permanent

structural alterations, and (1i1)

21
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bona-fide and genuine requirement of
the plaintiff. There 1is no specific
pleading 1in the plaint that the
defendant has acquired alternate
properties 1in the names of his
family members and such acquisition
constitutes a ground for eviction.
It is a settled principle of law
that a party must succeed on the
case pleaded by him, and no relief
can be granted on a ground which 1is
not made the foundation of the suit.
It 1is true that there exists a
pleading in the plaint to the effect
that the defendant has acquired
alternate accommodation after
commencement of tenancy. However, a
mere averment is not sufficient. For

a ground to be made the basis of

22
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eviction, it must be clearly pleaded
as a specific and independent ground
forming part of the cause of action,
and appropriate issue must be framed
thereon. The alleged acquisition of
alternate accommodation has not been
projected as a substantive ground of
eviction nor made part of the cause
of action. It is a settled principle
that a decree cannot be granted on a
ground which 1s not specifically
pleaded as cause of action and put
to trial. If a ground 1is not
distinctly raised as a basis for
eviction, granting a decree on such
ground would cause prejudice to the
defendant and violate principles of
natural justice. Further, even

assuming such a plea exists 1in

23
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passing, the plaintiff has neither
pressed it as a ground nor led
cogent evidence sufficient to
establish that the alleged alternate
accommodation is legally
attributable to the defendant and is
suitable.

Even otherwise, on merits, the
plaintiff has failed to produce any
cogent evidence to establish that:
(1) the defendant has acquired
several properties 1in the names of
his family members, (ii) such family
members are residing with and doing
business jointly with defendant,
(1ii) the alleged properties are
avallable to the defendant as
suitable alternate accommodation. As

discussed 1in issue no. 01, two

24
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(C).

properties are shown in the names of
the wife and daughter -in-law of the
defendant, but there is no evidence
to show that the same were purchased
by the defendant or that they are
benami or under his control.
Therefore, 1in absence of a clear
cause of action and proper
foundation in pleadings, the
plaintiff 1s not entitled to seek
eviction on the ground of alternate
accommodation. The <citation relied
upon by the plaintiff is not
applicable to present case for the
reasons mentioned hereinabove.
Accordingly, the issue is decided in
the negative.

Issue No. 02 - The burden to prove

this issue 1lies upon the plaintiff.

25
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The plaintiff has alleged that the
defendant has, without his knowledge
and consent, made permanent
structural alterations in the suit
premises of such nature that 1t
cannot be removed without causing
damage to the suit premises.
However, except for the bare

averments made 1in

statement made 1in

the plaint and the

the examination in

chief, the plaintiff has not
produced any cogent or independent
evidence to substantiate the said
allegations. No documentary
evidence, such as photographs,
municipal records, or expert
reports, has been placed on record.
Furthermore, the plaintiff has
failed to specify material

26
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particulars such as the exact nature
of the alleged construction, the
time when such alterations were
made, and the manner 1in which they
were carried out. It 1is settled
principle of law that mere
assertions, unsupported by reliable
evidence, are insufficient to prove
a fact 1in issue. The Court requires
clear and convincing evidence,
particularly when alterations
related to permanent structural
changes affecting immovable
property. In the absence of any
corroborative evidence, the
intention of the plaintiff remains
unsubstantiated. The plaintiff has
thus failed to discharge the burden

of proof cast upon him. Accordingly,

27
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(D).

this issue is decided in the
negative.

Issue No. 03 - The burden to prove

that the defendant is in arrear of
rent 1lies wupon the plaintiff. The
plaintiff, in his notice (exhibit -
28) dated 26/12/2015, issued prior
to institution of suit, has argued
that the defendant has not paid rent
since April 2013. Per contra, the
defendant has specifically contended
that wup to April 2013, rent was
regularly paid to the plaintiff
through cheque. It 1is further the
case of the defendant that
thereafter the plaintiff, with 1ill
intention, refused to accept the
rent for the year 2013-14. In

support of this contention, the

28
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defendant has placed on record the
forwarding letter and RPAD receipt
(exhibit - 120) along with RPAD
cover dated 28/03/2014 (exhibit -
121) through which a cheque of Rs.
13, 260/- towards rent for the year
2013-14 was sent to the plaintiff
which was refused. The defendant has
also brought on record that he again
sent rent for the year 2013-14 and
2014-15 through cheque by RPAD,
which were returned by the plaintiff
without acceptance (exhibit - 124).
This conduct of the plaintiff
clearly indicates refusal to accept
rent tendered by the defendants. It
is further established on record
that thereafter the defendant has

been regularly depositing the yearly

29
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rent in Court and the same is proved
vide receipts submitted by the
defendant vide exhibit - 133 to 141.
Such deposit indicates continuous
readiness and willingness on the
part of the defendant to pay rent.
Additionally, it 1s an admitted
position that the plaintiff has
never issued receipts for rent
allegedly received which <creates
doubt and makes it difficult to rely
solely on the plaintiff’s assertions
regarding non-payment. In law, when
the tenant has tendered rent and the
landlord refuses to accept the same,
the tenant cannot be said to be in
arrears. The act of depositing rent
in Court further safeguards the

tenant from being termed as a

30
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(E).

defaulter. In the present case, the
defendant has sufficiently
demonstrated that rent has duly
tendered and refusal, if any, was on
the part of the plaintiff.
Therefore, the plaintiff has failed
to prove that the defendant has
become a tenant 1in arrears of rent
for six months. Accordingly, this
issue 1is decided in the negative.

Issue No. 04 - The burden lies upon

the plaintiff to establish that
despite service of statutory notice
dated 26/12/2015 (exhibit - 28), the
defendant failed to pay the arrears
of rent within the prescribed
period. In the present case,
although the plaintiff has alleged

non-payment of rent since April

31
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2013, the material on record
suggests otherwise. The defendant
has consistently taken the stand
that the rent up to April 2013 was
paid through cheque and that
thereafter the plaintiff
deliberately refused to accept the
rent. The defendant has produced on
record that RPAD cover dated
28/03/2014 vide exhibit - 120 and
RPAD cover dated 27/3/2015 vide
exhibit - 124, evidencing that two
cheques towards the rent for the
year 2013-14 and 2014-15 was sent to
the plaintiff which was refused. It
is pertinent to note here that the
defendant has sent the rent through
RPAD twice, first on 28/02/2014 and

second on 27/03/2014, whereas the

32
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plaintiff has issued notice (exhibit
- 28) stating rent 1in arrear of
26/12/2015. On perusing the above
mentioned facts it 1s crystal clear
that the defendant has tendered rent
even before the statutory notice was
issued by the plaintiff. Such
conduct on the part of the plaintiff
clearly 1indicates refusal to accept
rent lawfully tendered by the
defendant. The defendant thereafter
started depositing the rent
regularly in the Court, which
demonstrates his continuous
readiness and willingness to pay
rent. It 1s settled principle that
when a tenant tenders rend and the
landlord refuse to accept the same,

the tenant cannot be treated as a

33
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(F).

defaulter. Deposit in rent in Court
further cures any alleged default.
In these circumstances, it cannot be
said that the defendant has failed
to pay rent even after service of
statutory notice. On the contrary,
the evidence shows that the
defendant had made bona fide
attempts to pay rent, which were
refused by the plaintiff. Therefore,
the plaintiff has failed to
discharge the burden of proving this
issue. Accordingly, the 1issue 1is
decided in the negative.

Issue No. 05 - The burden to prove

this issue 1lies upon the plaintiff.
The record indicates that prior to
the institution of the present suit,

the plaintiff had executed a

34
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registered sale deed dated
03/07/2014 in favor of Vishnubhai
Gandabhai Patel in respect of suit
premises. However, it is the
specific case of the plaintiff that
the said sale transaction was
subsequently cancelled. In support
of this <contention, the plaintiff
has produced on record a registered
cancellation deed date 16/04/2015
vide exhibit - 68. The said document
clearly reflects that the earlier
sale deed (exhibit - 67) executed in
favor of Vishnubhai Gandabhai Patel
was mutually cancelled by executing
a subsequent registered instrument.
It is a settled principle of law
that a registered sale deed can

generally be <cancelled either Dby
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mutual consent or by filing a civil
suit for cancellation. A Court
declaration is mandatory for
canceling a registered sale deed; it
cannot be cancelled unilaterally
except 1in limited situations for
example 1if the buyer agrees, both
the parties can execute and register
a cancellation deed at the same Sub-
Registrar’s office where the
original sale deed took place.
Therefore, the contention of
defendant that only Civil Court can
cancel sale deed cannot be relied
upon and the same 1is rejected. The
Court is of the considered view that
a document can be cancelled by a
subsequent registered instrument,

particularly when such cancellation

36
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is effected with the consent of the
concerned parties. The registration
of cancellation deed lends
authenticity and 1legal sanctity to
the act of cancellation. Nothing
substantial has been Dbrought on
record by the defendant to discredit
the genuineness or legality of the
said cancellation deed. There 1is no
evidence to suggest that
cancellation document 1s invalid,
void or 1ineffective in law. In view
of the documentary evidence produced
by the plaintiff, namely the
registered cancellation of deed
dated 16/04/2015, this Court 1is
satisfied that the sale deed dated
03/07/2014 executed 1in favor of

Vishnubhai Gandabhai stands duly

37
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(G).

cancelled. Accordingly, the
plaintiff has successfully
discharged the burden to proof.
Hence, the issued is decided in the
affirmative.

Issue No. 06 - The burden to

establish bona-fide and genuine
requirement squarely 1lies wupon the
plaintiff. The plaintiff has averred
that he 1s without any occupation
and, therefore, requires the suit
premises. However, the evidence on
record reflects that the plaintiff
is possessed of joint agricultural
properties, which are stated to be
sufficient to maintain the joint
family. This <circumstance weakens
the plea of absence of 1livelihood.

Further, it has also come on record
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that the plaintiff has contested
elections from Aam Admi Party
(exhibit - 99). The Court 1is of the
considered view that participation
in electoral activities 1ndicates
that the plaintiff is actively
engaged 1in public and political
affairs, which again does not
support the case of complete lack of
occupation or means. The plaintiff
admitted in cross examination that
property situated on college road
Talod bearing C. S. No. 1595 is of
his ownership and it is vacant as of
now and admitted that there are
several shops near it. This clearly
shows that the plaintiff has
property 1in Desalnagar Talod, on

college road, on which the Postal
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Department was working earlier which
clearly suggests that the plaintiff
has alternate properties in his name
to carry out business. The plaintiff
has not produced any cogent evidence
to show any concrete plan,
preparation or pressing necessity
for the use of the suit premises.
Mere assertion of requirement,
without substantiating
circumstances, cannot be accepted as
proof of bona-fide need. In eviction
matters, bona-fide requirement must
be genuine, honest and conceived 1in
good faith and not a mere pretext
for eviction. In the present case,
the overall circumstances <create
doubt regarding the genuineness of

the requirement. Accordingly, the
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(H).

plaintiff has failed to discharge
the burden of proving that he
requires the suit premises bona-
fidely and genuinely. Hence, the
issue 1s decided in the negative.

Issue No. 07 - The burden to prove

this issue 1lies upon the defendant.
The defendant has specifically
contended that he had regularly paid
rent through cheque up to April 2013
and that thereafter the plaintiff
deliberately refused to accept the
rent. In support of this contention,
the defendant has produced on record
the receipt of postal department and
forwarding letter (exhibit - 120)
issued by him to the plaintiff dated
28/03/2014, which evidences that a

cheque of Rs. 13, 260/- towards rent

41



Regular Civil Suit No. 07 | 2016

for the year 2013-14 was sent to the
plaintiff. The RPAD cover is
produced on record vide exhibit -
121 which shows that the same was
refused by the plaintiff. Further,
the defendant has also established
that he once again sent rent for the
years 2013-14 and 2014-15 through
cheque by RPAD on 25/03/2015
(exhibit - 124) which got delivered
on 26/03/2015 but the plaintiff
returned the cover along with cheque
to the defendant. These documentary
pieces of evidence lend
corroboration to the oral testimony
of the defendant and clearly
demonstrate that rent was duly
tendered through cheque via RPAD but

was not accepted by the plaintiff.

42



Regular Civil Suit No. 07 | 2016

(I).

There 1is no material on record to
disbelieve the said evidence. The
plaintiff has also not provided any
satisfactory explanation for refusal
of the rent sent through RPAD. Thus,
the defendant has successfully
proved that he had sent rent via
cheque and that the plaintiff
refused to accept the same.
Accordingly, the issue 1is decided 1in
the affirmative.

Issue No. 08 - The burden to prove

this issue 1lies upon the defendant.
The defendant has challenged the
legality of the notice issued by the
plaintiff determining the tenancy.
It 1is not 1in dispute that the
plaintiff 1s the Tlandlord and the

defendant 1is the tenant 1in respect
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of the suit premises. The record
reveals that prior to institution of
suit, the plaintiff had issued a
notice, recorded vide exhibit - 125,
to the defendant terminating the
tenancy. In the said notice, the
plaintiff has <clearly stated the
grounds namely (1) arrear of rent,
(2) alleged permanent structural
alteration in the suit premises, and
(3) bona-fide requirement of the
suit property. A notice determining
tenancy 1s required to convey the
intention of the landlord to
terminate the tenancy and call upon
the tenant to vacate the premises.
It is not necessary that the grounds
mentioned therein must ultimately be

proved in the suit; failure to prove
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the grounds does not render the
notice itself illegal or invalid. In
the present case, the defendant has
not produced any material to show
that the notice given by the
plaintiff (exhibit - 125) is
contrary to law, vague or otherwise
defective. The notice appears to be
clear, specific and duly
communicates the termination of
tenancy along with the reasons of
such termination. The Court 1is of
the considered view that, merely
because the plaintiff has failed to
prove the grounds for eviction 1in
the present suit, it cannot Dbe
inferred that the notice issued
prior to the suit 1is 1illegal. The

defendant has thus failed to
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(J).

discharge the burden of proving that
the notice in question is 1illegal.
Accordingly, this 1issue 1s decided
in the negative.

Issue No. 09 - The burden to prove

this 1issue 1lies upon the defendant.
The defendant has contended that the
plaintiff did not act as per the
terms contained 1in the reply of
notice cum counter notice given by
him (exhibit - 126) to the
plaintiff. The defendant argued that
the plaintiff has filed the present
suit only with the intent to harass
the defendant by evicting him from
the suit premises without due
process of law. The Court here 1is of
the view that merely not acting as

per the terms of reply cum counter
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notice does not automatically
entitle the defendant to
compensatory costs. As per settled
principles governing award of
compensatory costs under section 35A
of CPC, 1908, such <costs <can be
granted only when the Court 1is
satisfied that the claim or plea 1is
false or vexatious to the knowledge
of the party raising it. 1In the
present case, there is no material
on record to show that the
plaintiff’s claim is false,
vexatious or instituted with mala-
fide intention. The plaintiff, being
a landlord, had approached the Court
asserting his rights, though he
ultimately failed to prove the same.

Failure to prove a case cannot, by
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(K).

itself, 1lead to an inference that
the suit was false or vexatious. The
defendant has not 1led any cogent
evidence to demonstrate that the
suit was instituted with knowledge
of 1ts falsity or with 1intent to
harass. Hence, this Court is of the
opinion that the defendant has
failed to discharge the burden to
prove that he is entitled to
compensatory costs. Accordingly,
this issue is decided in the
negative.

Issue No. 10 - The burden to prove

this issue 1lies upon the defendant.
The defendant has averred 1in his
written statement that the plaintiff
has not added the person, who had

purchased the suit premises from the
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plaintiff, as party in the suit. To
prove this issue the defendant
relied upon the registered sale deed
(exhibit - 123) bearing no.
815/2014, which shows that the
plaintiff had sold the suit premises
to one Vishnubhai Gandabhai Patel on
03/07/2014. On perusing record 1it
transpires that the plaintiff has
admitted that he had sold the suit
premises to one Vishnubhai Gandabhai
Patel, on 03/07/2014 through a
registered sale deed; however, it 1is
the say of the plaintiff that he
cancelled the impugned sale deed on
16/04/2015 and that since then the
plaintiff 1s sole owner of the suit
premises. To prove his claim the

plaintiff furnished the impugned
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(L)

sale deed no. 815/2014 (exhibit -
67) and vide exhibit - 68 the
plaintiff furnished the registered
document of cancellation of impugned
sale deed bearing no. 339/2015. Now,
on perusing exhibit - 68 i.e.
cancellation of sale deed, it
becomes crystal clear that on
16/05/2015 the plaintiff once again
became the sole owner of the suit
premises. The Court finds that since
both the 1landlord and tenant are
added as parties in this suit,
therefore the suit is not barred by
non-joinder of necessary party.
Hence this 1issue 1is decided in the
negative.

Issue No. 11 - The entitlement of

the plaintiff to the relief of
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eviction is dependent upon the
successful proof of the material
issues framed 1in the present suit.
from the findings recorded
hereinabove:

e The plaintiff has failed to
prove that the defendant has
acquired alternative suitable
properties out of his income.

e The plaintiff has failed to
establish his bona-fide and
genuine requirement of the suit
premises.

e The plaintiff has also failed to
prove that the defendant 1is 1in
arrears of rent or that he has
not paid rent even after service

of statutory notice.
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e On the contrary, 1t has been
proved that the defendant has
tendered rent through cheques,
which the plaintiff refused to
accept, and thereafter the
defendant has been depositing

rent in Court.

Thus, none of the statutory
grounds for eviction, as pleaded
by the plaintiff, have been
established by cogent evidence. It
is a settled principle of law that
eviction cannot be granted merely
on assertions; the plaintiff must
strictly prove the grounds
entitling him to such relief. 1In
the present case, the plaintiff
has failed to discharge the burden

cast upon him. Therefore, the

52



Regular Civil Suit No. 07 | 2016

plaintiff 1is not entitled to the
relief as prayed for. Accordingly,
the issue 1is decided 1in the

negative.

(M) Issue No. 12 - 1In view of the
findings recorded on all the above
issues, particularly that the
plaintiff has failed to prove bona
fide requirement, arrears of rent,
and other grounds for eviction, the
suit of the plaintiff deserves to be
dismissed. Hence, I answer this
issue by passing the following

order.

ORDER:

e The suit filed by the plaintiff 1is

hereby dismissed.
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e The plaintiff shall bear the costs of
the suit.

e Decree to be drawn accordingly.

Signed and Pronounced 1in open court today on
this 01t day of April, 2026.

Date: 01/04/2026 (Sunil Chaudhary)

PCJ, Talod (GJ01378)
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