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(20) Gusd yg 2Aec] HRI (1R AAadall s1REN oflA Hyo
8.

// sren //

Hel 0. :—
("t"t) ollH @@H si1éof Rangappa vs Sri Mohan on 7 May, 2010 of
AN Hiotm du101 el A28 YSIEIHI oIHER AN SIE As
2ot ofl SAHI | 10l Adlo] &Y & d (AN ¥RNdd & 5,
Ordinarily in cheque bouncing cases, what the courts have to consider
is whether the ingredients of the offence enumerated in Section 138 of
the Act have been met and if so, whether the accused was able to rebut
the statutory presumption contemplated by Section 139 of the Act.
Krishna Janardhan Bhat v. Dattatraya G. Hegde, (2008) 4 SCC 54, the
operative observations from which are reproduced below (S.B. Sinha,
J. at Paras. 29-32, 34 and 45):
"29. Section 138 of the Act has three ingredients viz.:
that there is a legally enforceable debt that the cheque was drawn from
the account of bank for discharge in whole or in part of any debt or

other liability which presupposes a legally enforceable debt; and that

the cheque so issued had been returned due to insufficiency of funds.
(‘12) 01I3-I.2\1@6H si1éofl Rangappa vs Sri Mohan on 7 May, 2010 o]
AURIE HiorRR duIR dlell. A8 YSIEHI olIHER YDA S1e
Aol A1g. As2ol] SHH—A3C YXCloll AAgjH ol (AN 5y & §

14.In light of these extracts, we are in agreement with the respondent-

claimant that the presumption mandated by Section 139 of the Act

does indeed include the existence of a legally enforceable debt or

liability. To that extent, the impugned observations in Krishna
Janardhan Bhat (supra) may not be correct. However, this does not in

any way cast doubt on the correctness of the decision in that case since

7
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it was based on the specific facts and circumstances therein. As noted
in the citations, this is of course in the nature of a rebuttable
presumption and it is open to the accused to raise a defence wherein
the existence of a legally enforceable debt or liability can be contested.
However, there can be no doubt that there is an initial presumption
which favours the complainant.

Section 139 of the Act is an example of a reverse onus clause that has
been included in furtherance of the legislative objective of improving
the credibility of negotiable instruments. While Section 138 of the Act
specifies a strong criminal remedy in relation to the dishonour of
cheques, the rebuttable presumption under Section 139 is a device to
prevent undue delay in the course of litigation. However, it must be
remembered that the offence made punishable by Section 138 can be
better described as a regulatory offence since the bouncing of a cheque
is largely in the nature of a civil wrong whose impact is usually
confined to the private parties involved in commercial transactions. In
such a scenario, the test of proportionality should guide the

construction and interpretation of reverse onus clauses and the

accused/defendant cannot be expected to discharge an unduly high
standard or proof. In the absence of compelling justifications, reverse

onus clauses usually impose an evidentiary burden and not a

persuasive burden. Keeping this in view, it is a settled position that

when an accused has to rebut the presumption under Section 139, the

standard of proof for doing so is that of “preponderance of

probabilities'. Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the

complainant in order to raise such a defence and it is conceivable that
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in some cases the accused may not need to adduce evidence of his/her
OWN.

15.Coming back to the facts in the present case, we are in agreement
with the High Court's view that the accused did not raise a probable
defence. As noted earlier, the defence of the loss of a blank cheque
was taken up belatedly and the accused had mentioned a different date
in the ‘stop payment' instructions to his bank. Furthermore, the
instructions to “stop payment' had not even mentioned that the cheque
had been lost. A perusal of the trial record also shows that the accused
appeared to be aware of the fact that the cheque was with the
complainant. Furthermore, the very fact that the accused had failed to
reply to the statutory notice under Section 138 of the Act leads to the
inference that there was merit in the complainant's version. Apart from
not raising a probable defence, the appellant-accused was not able to
contest the existence of a legally enforceable debt or liability. The fact
that the accused had made regular payments to the complainant in
relation to the construction of his house does not preclude the
possibility of the complainant having spent his own money for the
same purpose. As per the record of the case, there was a slight
discrepancy in the complainant's version, in so far as it was not clear
whether the accused had asked for a hand loan to meet the
construction-related expenses or whether the complainant had incurred
the said expenditure over a period of time. Either way, the complaint
discloses the prima facie existence of a legally enforceable debt or
liability since the complainant has maintained that his money was used
for the construction-expenses. Since the accused did admit that the
signature on the cheque was his, the statutory presumption comes into
play and the same has not been rebutted even with regard to the

materials submitted by the complainant.
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AERQ YSIEIA] oflHER AMH SIS Aol A1 .A880f sEH-3C
856010fl LRRIN Aol AER YRLIIG ARIIRA visa sAl 51 Y1)
ANl A A 29 ol Ryl Lalal dlul.

As {l2d A1, ool ciyaell daen &l aAaNMAcia gogAoe
dseoll SEH— 3€ YXGiall VigiHIol (AN,

(23) ol131. Y2 s1& Rohitbhai Jivanlal Patel V/S State Of Gujarat
Air 2019 Supreme Court 1876 ofl YSIEIHI ol 1. WA sle ¥LNdd

83,

17.In the case at hand, even after purportedly drawing the presumption
under Section 139 of the NI Act, the Trial Court proceeded to question
the want of evidence on the part of the complainant as regards the
source of funds for advancing loan to the accused and want of
examination of relevant witnesses who allegedly extended him money
for advancing it to the accused. This approach of the Trial Court had
been at variance with the principles of presumption in law. After such
presumption, the onus shifted to the accused and unless the accused
had discharged the onus by bringing on record such facts and
circumstances as to show the preponderance of probabilities tilting in
his favour, any doubt on the complainant's case could not have been
raised for want of evidence regarding the source of funds for
advancing loan to the accused-appellant. The aspect relevant for
consideration had been as to whether the accused-appellant has
brought on record such facts/material/circumstances which could be of

a reasonably probable defence.

(23.4) oy, YMH SI¢ ofl K. Bhaskaran vs Sankaran Vaidhyan
Balan And Anr on 29 September, 1999 ofl 211312l Hioi242 dUIQ)
dlell A€:8 YSIEHI olIH. HMH sie ¥idd B,

If a strict interpretation is given that the drawer should have actually

received the notice for the period of 15 days to start running no matter

10
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that the payee sent the notice on the correct address, a trickster cheque
drawer would get the premium to avoid receiving the notice by
different strategies and he could escape-from the legal consequences
of Section 138 of the Act. It must be borne in mind that Court should
not adopt in interpretation which helps a dishonest evader and clips an
honest payee as that would defeat the very legislative measure.

In Maxwell's “Interpretation of Statues' the learned author has
emphasized that "provisions relating to giving of notice often receive
liberal interpretation.” (vide page 99 of the 12th edn.) The context
envisaged in Section 138 of the Act invites a liberal interpretation for
the person who has the statutory obligation to give notice because he
is presumed to be the loser in the transaction and it is for his interest
the very provision is made by the legislature. The words in clause (b)
of the proviso to Section 138 of the Act show that payee has the
statutory obligation to ‘make a demand' by giving notice. The thrust in
the clause is on the need to "'make a-demand'. It is only the mode for
making such demand which the legislature has prescribed. A payee can
send the notice for doing his part for giving the notice. Once it is
despatched his part is over and the next depends on what the sendee
does.

No doubt Section 138 of the Act does not require that the notice
should be given only by "post'. Nonetheless the principle incorporated
in Section 27 (quoted above) can profitably be imported in a case
where the sender has despatched the notice by post with the correct
address written on it. Then it can be deemed to have been served on
the sendee unless he proves that it was not really served and that he
was not responsible for such non-service. Any other interpretation can
lead to a very tenuous position as the drawer of the cheque who is
liable to pay the amount would resort to the strategy of subterfuge by

successfully avoiding the notice.

11
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Thus, when a notice is returned by the sendee as unclaimed such date
would be the commencing date in reckoning the period of 15 days
contemplated in clause (c) to the proviso of Section 138 of the Act. Of
course such reckoning would be without prejudice to the right of the
drawer of the cheque to show that he had no knowledge that the notice
was brought to his address. In the present case the accused did not
even attempt to discharge the burden to rebut the aforesaid

presumption
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dHi As el Ydig) sREI Q| ¥LIIAd &:—"FUNDS INSUFFICIENT

»

As Fsa AHAHI sl UiglAlad HIS:— csall 2ABes Is] del dls
2=IsElo 218l B,

As 3leot Al cficid ods Algeoll duIA.:—ael.

(as.4) olld. YMH sI& M/S Laxmi Dyechem vs State Of

Gujarat & Ors on 27 November, 2012 ol Q\J,SIE,Ia-Ii ollH. gima-l sle
yeldd 85,

15. The above line of decisions leaves no room for holding
that the two contingencies envisaged under Section 138 of the Act
must be interpreted strictly or literally. We find ourselves in respectful
agreement with the decision in NEPC Micon Ltd. (supra) that the
expression “amount of money ............. is insufficient” appearing in
Section 138 of the Act is a genus and dishonour for reasons such “as
account closed”, “payment stopped”, “referred to the drawer” are only
species of that genus. Just as dishonour of a cheque on the ground that
the account has been closed is a dishonour falling in the first
contingency referred to in Section 138, so also dishonour on the
ground that the “signatures do not match” or that the “image is not
found”, which too implies that the specimen signatures do not match
the signatures on the cheque would constitute a dishonour within the
meaning of Section 138 of the Act.

% €dlal Adl AS “as account closed”, “payment stopped”, “referred to

SN 11

the drawer” “signatures do not match” “image is not found” “account

closes” ¥4I sReNe] edd aldiefl aaNfldod goxgdoe Aseofl
SAH—3< YXGiall ol of SHoldl &ldig] ¥Rl ofell. d dlieid
AHRYIRA A1y Yrigiefl 241cld sdlof & § As ddell sYRoll SRE
3leot ejd ofel.
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Asol] 2830l cinell 284 Yellali £sofl AW e AS B, A1 sI1A
AR 413 2415 2A3Yall 2lotloll AIRNY &1 &ldall dCISS
ARIa (sloid MIflR Sisoll sd3d—3S50 del MG s
A%os Asedl saH—3,¥,U,50] Fodigoll dId AAIUd]l Yl
AIRARIA welig oedl. U, Al SdAoli dHIH AN2N Al oI,
AMH sie dI¥dHi MRAIN sl RLsidl 2oRe1R aaNflAcid
gorgdoe Aseall FAlali SAUIE] vl ¢lal GaiallR ARl ASIY Hal
dilal olleliofl ofsellell A &l 2ol 54 €3RAlol HlallAS 21>
2JAd &lY, d GlEd Al SRl 5Aall S2AUIEIA YRl dNdR AAIUY
A AHY AUl USIRall S JIAdl €1_Alal [Edlofl €ldiiof]
Aaayglel dldl wdl sl d iwoNAi sjvIEld 2oy SIS [AsEy
Bl of2fl. A dHIH AW2N LAl Adi, sldoll A SIUIEUY
[o1:2isURl YRAR 5w B. Ael, 1 siHdli sAUIE] o [sHlaic
UR{%2 slsofl sad—3u9(3) Hxol AJsdl 84 Fed dAdR
Aol YIofl 2o AR sREIN wRIdl 8lJ, AHRIndl AU
AR Y&l of.q ofl ¥YIH ESRHI AHULIHI AHID & AHY I SIA
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5210f] siRldigl 28S Fdl 22 5A sI¥elR] s 2ieldl ol us:we
— R0 Y¥O AHoA 54 M SR AUIAA & Vial d 243 sAH—-UU ()
ofl ol AgA dl R YAdlell AIYR AR EINd
SAUUIHI A1 AR A SHH—3Y Jid 350 AoRAR sIFdlgl
SAIHI of 419 dl AW ARIIal A% SHIUR. dYHI AER S0}
A%sIH Llal Adl AHARIVI da gl AHAY] 61%2 8d o], 4RI
d% s3AIEloll Bdeduid vl sJAIHI A1Ad aell. 41H, AR
Uio] 4141 M SIRaf ddclal Alal Adl AR RIEYCS &I%R &l of
gl SIH 8Ad U [Aoiw33] Jd dolid ond 8. ¥l AR
gR1eyds JReINR Wdl &l Yl Uy GuRUd R B 5 g
AHRIUlofl IR&193NH1 2RIVl dsARdlel 5AUYI0l YSIET 243lof]
AEIAA YRl B S| ASIA § 34 ? A AGE GlIHER IANUd]
lgSsICall YSIEl RIS gRICHY Yokl A, 222 g IYNRId,
202 [saflaict AvclIS2161(s5A1{I91) of.c993 /2099 §5H diRlvi
RY/0]/R079 Alal Al %33 B. FHI clIHER ANRAd &lFSIe
g1dd 8 5 AR AReIXINAHI ARV o dsARdlel s
YSIEl A& 83 QUSRI B, Vol ARG SHH—T1L(R) AU 4]
clolagl di2 ofla omllal dis dize siweld] siRiZldl 2ledidl
AHodd §IZ] ASIU dH &. Ayl AN A &slsdell GAY syl
%33 FRNS B 5 AINRAY AER SIH 82U U 81 AR AH1%21%
AR & ddoll [A.9.2] a1 ol AR a§ sl ysdl Auie
URI Y S of &I} A1, 285 dl vRIVlal 4R SIHdll foHig]
siddiglofl el & dH 9di gRIENCS ¥dl _M Bl ol &IYR WA
o &l A AoNAHI 520l s1R1d18] ([Aoi%3?] A dolle alel el
AURIof] 36 19NHI ¥¥Aoe A S2A & d A2l Llal Adll AHY
ollHER YH1H sI& RAJESH PONNADA VS. SATYANARAYANA
SRIRANGAM & ANR. Special Leave to Appeal (Crl.) No(s).
8935/2018 oil YSIEIHI oflA HGiall RiLuId &AM B,
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"Section 353(6) Cr.P.C. stipulates that on the date of judgment, the
accused has to be present unless on earlier occasions his personal
appearance has been dispensed with. Section 363(1) of the Code of
Criminal Procedure provides that on being convicted, the accused is
entitled to a copy of the judgment free of cost. Section 363(1) of
Cr.P.C. entitling the accused for free copy of the judgment has to be
read harmoniously with Section 353(6). The present petitioner having
not appeared before the Court on the date of judgment cannot as of
right seek for supply of the copy of the judgment.” "Section 353(6)
Cr.P.C. stipulates that on the date of judgment, the accused has to be
present unless on earlier occasions his personal appearance has been
dispensed with. Section 363(1) of the Code of Criminal Procedure
provides that on being convicted, the accused is entitled to a copy of
the judgment free of cost. Section 363(1) of Cr.P.C. entitling the
accused for free copy of the judgment has to be read harmoniously
with Section 353(6). The present petitioner having not appeared
before the Court on the date of judgment cannot as of right seek for

supply of the copy of the judgment."

AIH, olIHER AUIRU VEIAG] BURSA YSIEl LAlal Adll URI AER
sidall ARMa dell ddall ([A.d. ol A1%AY A€ SIH 6JAU U
aldlofl el aldl ©dl AR AREINR WA &1 2l dHdl &3]
SlVo dl& 52 o el d ANl AR siweld]l s1¥31d]
A(Ei (oAl saH-353(F) AR A€ & oisd (Aol HX
ANYd] 6SSER 8l of®fl. 2413, BUASA dHIH UUT Aal 35S URall
YAdlall AHIUR IR Hgl 6.2 ofl ¥ "&SRHI" ANUd &) AR
Aol oARI[oRISI A Y&l of.2 U o Iall (A1 (& (o1
H¥Gtoll AU §SH SAIHI A19d B.

Auid] gs
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(2) 1 siHoll AR AcidRRUl HEHERU S8R WB.UIEdR,
HBAUINO, [BHAGI21R,%). 41612 Sisl  dirAla sldlad A% sis
ofl sad UU(R) Aodd ¢l adNRMR¥cd Fogdoe Ased] saH -
13¢ Yolall dolidi EINd syl As dvoll 2q1€] Zeoll 24w
elldlgdliofl 5SH ST 4419 B,

(R)§HRIVIA sllotd HIRA%R sisell sAH—3U9 209 3RUIEl
Asofl 254 Aed 3,.9,U0,000/— (i85 3l As div AR
8912 YRI ) dnci2 U2 Ysdl A1udioll §5H S 1] 2419 B. ARIUIA
qacefl 254 gsHoll arRluiell [Eoi—30 #Hi 241 Aeidd Hi ¥
spAdd]. % AR da1cRofl 284 YsudiAi s §2 dl, ARNIA 2
(A1) iAol AIE] Beoll 2% 21ct1ef] eldigd] Al gsH SAUIAHI 419
8.

(3) A€ YSIEl &R 83| A1 SIdoll ARIM]a dasHRdIol sAUUIHI
A1Ad d AHA AR Aofl MeEIdd AHS 1% of &l SIYE]
s133d] 2i[Edlell sdH-v<(R) 210dd ARG A4 Il HI2
%33] d122 s1gdlall §SH SAUIHI 41 B.

() AR ¥edl AHY ¥YsIAUA s251H1 1A &1 d2d] AHY
AR ol GURASA Aol AHYH L] HYR 21U,

GURIsd gsH AI¥ dl.q0 Hl, #1& AN Ad-R0: ol AY
yell veidani dizll Ae1adl g sul.

dl.ao/ov¥ /0§
gsR (RAlBd DYRIGIL UMHIR)
Asl.Als.ayslflad AmRee, g52
AIoRSI61- 52
(s1s 6i. ©.%. 01003)
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