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U]GM o WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#( D]HAP

voo 9  ZF  J oov

s!f VFZM5L  lJ~wW  WL G[UMXLV[A, .g:8=]D[g8 V[S8GL

S,Dv!#( D]HAGF\ lX1FF5F+ U]GFGM VFZM5 K[P 

OZLIFN51FGF S[;GL 8]\SDF\ CSLST

sZf OlZIFN  51FGF  S[;GL  8]\SDF\  CSLST V[JL  K[  S[4  TFP

_!q_*qZ_Z! GF ZMH VF SFDGF VFZM5L OZLIFNL 5F;[ VFJ[,F

VG[  H6FJ[,  S[4  DFZ[  I]GLIG  A[\S  VMO  .g0LIF4  lC\DTGUZ

XFBFDF\  S[P;LP;LPs5FS  lWZF6f ,MG ZLgI]V, SZFJJFGL  CMI

~FP 54__4___qv  V\S[ ~FP 5F\R ,FB 5]ZFGL H~ZLIFT CM. V[S

V9JF0LIF  DF8[  CFYpKLGF  DF\U6L  SZ[,L  H[YL  OZLIFNL
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VG[  VFZM5L  JrR[  ;FZF  ;\A\WMGF   lC;FA[  OZLIFNLV[  V[;P  S[P

dDSJF6FGL VMOL;[ T[VMGL CFHZLDF\ VFZM5LG[ CFYpKLGF ZMS0F

VF5[,F H[ VFZM5LV[ U6L ;\EF/L ,LW[, VG[ H[ V\U[GM AF\C[WZL

SZFZ TFP _*q_*qZ_Z! GF ZMH V[;PS[P DSJF6F GM8ZLGF tIF\

~FP #__qv GF :8[d5 5[5Z p5Z GM8ZL ;LZLI, G\P !5Z5qZ_Z!

YL VFZM5LV[ SZL VF5[, VG[ ;F1FL TZLS[ S[PS[P;L\U VG[ OZLIFNLV[

;CL SZ[,PtIFZAFN ;DI 5}6"  YTF OZLIFNLV[  VFZM5LG[  VF5[,

CFYpKLGF  ZSDGL  p3ZF6L SZTF  5MTFG]\  BFT]  RF,TL  I]GLIG

A[\S VMO .g0LIF4 lC\DTGUZ XFBFGM T[DGF BFTF G\P #!_Z_!

_!__*_5$)4  TFP  Z!q!_qZ#  GF  ZMHGM  V[SFP  5[.  R[S

G\P  !)!$(Z GM ~FP  54__4___qv V\S[  ~FP  5F\R ,FB 5]ZFGM

OZLIFNL ~A~   lJUTM EZL ;CL SZL VF5[, VG[ ;NZC]\ R[S A[\SDF\

EI"[YL RMSS; :JLSFZF. HX[ T[JM 5FSM EZM;M VF5[,P tIFZAFN

VFZM5LGF  H6FjIF  D]HA  OZLIFNLV[  ;NZC]\  R[S  TFP  Z!q!

_qZ_Z#  GF  ZMH  5MTFG]\  BFT]  RF,TL  A[\S  T[  lC\DTGUZ

GFUZLS ;CSFZL A[\S ,LP DFS["8IF0" XFBFDF\ EZTF ;NZC]\ R[S ZL8G"

D[DFGF  SFZ6  G\P  !  ccO\0;  .G;OLXLIg8cc  GF  X[ZF  ;FY[  TFP

Z#q!_qZ_Z#  GF  ZMH  ZL8G"  YI[,  H[GL  HF6

OZLIFNLV[  VFZM5LG[  SZTF  VFZM5LV[  SM.  ;\TMQFSFZS  HJFA
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VF5[,  GCLP  H[YL  OZLIFNLV[  T[DGF  V[0JMS[8zL  DFZOT  TFP

_!q!!qZ_Z#  GF  ZMH  ZHLP5MPV[0LPYL  VFZM5LG[  GM8L;

DMS,FJ[, H[  GM8L; TFP _Zq!!qZ_Z# GF ZMH VFZM5LG[  AHL

UI[, KTF\ VFZM5LV[ GM8L;GM VFHlNG ;]WL SM. HJFA VF5[, G

CMI VG[ GM8L;DF\ DF\U6L SIF" D]HAGL ZSD R]SJ[, G CMJFYL

lGID  ;DI  DIF"NF  5}6"  YTF  CF,GL  G[UMlXV[A,  .g:8]=|D[g8

V[S8GL S,Dv!#( D]HAGM U]GM SZ[, CMJFGL OZLIFN OZLIFNLV[

GFDNFZ SM8"DF\ VF5[, K[P

s#f U]GFG]\ ;\7FG ,. VF SFDGF VFZM5LG[ ;Dg; SZJFDF\

VFJTF VFZM5L SM8"DF\  CFHZ YTF\  T[G[ TDFD S[; 5[5;"GL GS,M

JLGF D}<I[ D/L UIFGL BFTZL SIF" AFN VF\Sv!$ YL ;NZC] U]GF

VgJI[ VFZM5LGL %,L Z[S0" SZJFDF\ VFJ[, K[P H[DF\ VFZM5LV[ U]GM

GFSA], SZTF\ OlZIFN 51FGM 5]ZFJM X~ SZJFDF\ VFJ[, K[P

OZLIFNL TZO[ N,L,Mov

s$f VF  SFD[  OZLIFNLGF  V[;PS[PDSJF6FGFVMGL

VF\Sv$(  YL  lJUTJFZGL ,[BLT N,L,M ZH]  SZ[, K[P H[DF\

T[VM T[DGL N,L,DF\ OZLIFNLV[ lGoX\S56[ VFZM5L lJ~wW U]GM

5]ZJFZ SZ[, K[ VG[ WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,DMv
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!#)  TYF  !!(  D]HA  H[  VG]DFGM  VNF,TMV[  SZJFGF  CMI4

T[ VG]DFGMG]\  B\0G SZTM SM. 5]ZFJM VFZM5L ZH] SZL XS[,F GYLP

T[YL  VFZM5LG[  DF+  VG[  DF+  VG]DFG  VFWFZLT  H  ;HF

SZJF ;FD[ SFINFGM SM. AFW GYLP  H[YL  VFZM5LG[ SFINF D]HA

IMuI ;HF SZJF VZH U]HFZ[, K[P  T[DH JW]DF\ SM. N,L, GYLP

VFZM5L TZO[ N,L,Mo  v  

s5f ARFJ  51F[  lJPJPzL  V[PALP58[,  NJFZF

DF{lBS  N,L,MDF\  H6FJ[,  K[  S[4  OZLIFNLV[  SFG]GL  N[J]  ;FlAT

SZ[, GYLP DF+ WFZ6F VFWFZ[ VFZM5LG[ NMlQFT 9[JL XSFI GCLP

p,8T5F;DF\ 56 OZLIFN51F TZO[  VFZM5L TZO[GM S[; VFJxIS

TtJMYL  ;FlAT  SZL  XS[,  GYLP  JW]D\F  T[VMGL  N,L,  K[  S[4

OZLIFN51F NJFZF VFZM5LG[  SIFZ[ ZMS0F ~5LIF VF5JFDF\ VFjIF

T[  CSLST OZLIFN51F 5]ZJFZ SZL XS[, GYLP SFZ6 S[4  OZLIFNL

5MTFGL  p,8T5F;DF\  :JLSFZ[,  K[  S[4  TFP  *q*qZ!  GF  ZMH

VFZM5LG[  ZMS0F  ~5LIF  VF5[,FP  T[DH  VF\Sv!Z  JF/F  AFC[WZL

SZFZDF\  VFZM5LV[  H~Z  50[  tIFZ[  5{;F

,[JFGF CTF T[D H6FJ[, K[P T[DH VF\Sv!Z JF/F AFC[\WZL ,[BDF\

TFP !q*qZ! GF ZMH OZLIFNL 5F;[ GF6F\GL ;UJ0 G CTL T[D

56 :JLSFZ[,  K[P  VFD4  VFZM5LV[  OZLIFNLGL  OZLIFNGL  TDFD
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CSLSTMGM  .gSFZ  SZ[,  K[  VG[  OZLIFN  51F  VFZM5L  ;FD[GF

VF1F[l5T  U]GFGL  CSLSTM  5]ZJFZ  SZL  XS[,  G  CMJFG]\  H6FJL

VFZM5LG[ lGNM"QF 9ZFJL KM0L D]SJF lJG\TL SZ[, K[P

s&f VF SFDDF\ OlZIFN 51F TZOYL GLR[ D]HAGF 5]ZFJF ZH}

YI[, K[P

D{FlBS 5]ZFJM   ov  

S|D VF\S                          lJUT

! _$ OZLIFNL RF{WZL ;]Z[XEF. ELDHLEF.G]\ 5]ZFJFG]\
;MU\NGFD]\P 

ZP ## ;tIS]DFZ zLZFDUM5F,l;\U

N:TFJ[HL 5]ZFJF   ov  

S|D VF\S                          lJUT

! _& VFZM5LV[ VF5[, R[S V;,

Z _* R[S HDF SZFjIF V\U[GL SFpg8Z :,L5 V;,

# _( ZL8G" D[DM

$ _) GM8L;GL :Y/5|T

5 !_ 5M:8GL ;O[N 5FJTL V;,

& !! GM8L; AHIF V\U[GL VMG,F.G 5+

* !Z AF\C[WZL SZFZ
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( Z_ OZLIFNL  5[-LG]\  ,FI;g;GL  lC\DTGUZ  GUZ
5Fl,SFGL GM\W6L 5|DF65+

) Z! OZLIFNLG]\ ;G[vZ_!)vZ_ G]\ ZL8G"

!_ ZZ OZLIFNLG] ;G[vZ_Z_vZ!G]\ ZL8G"

!! Z# OZLIFNLG] ;G[vZ_Z!vZZG]\ ZL8G"

!Z Z$ OZLIFNLG] ;G[vZ_ZZvZ#G]\ ZL8G"

!# Z5 OZLIFNLG] ;G[vZ_Z#vZ$G]\ ZL8G"

!$ #$ ;CLG]\ :5[XLD[G

!5 #5 V[SFpg8 0L8[., OMD"

!& #& VF.P8LPV[S8vZ(5G]\ OMD"

!* #* 5|lT7F ,[B

!* #( I]GLIG A[\SGM OMD"

!( #) VFZM5LG]\ VFWFZSF0"

!) $_ I]GLIG A[\SGL VMG,F.G SM5L

Z_ $! D[DM

Z! $Z S,Dv&5sALfG]\ ;8L"OLS[8

OlZIFN51F[ 5MTFGM 5]ZFJM 5}6" YIFG]\ VF\Sv$#

YL  GL  S,MhL\U  5]Z;L;  VF5L  HFC[Z  SZ[,  K[P  tIFZAFN

VFZM5LG]\  lS|P5|MPSM0GL S,Dv#!# D]HA VFZM5LG]\  lJX[QF

lGJ[NG ,[JFDF\  VFJ[, K[P  H[DF  VFZM5LV[  OZLIFN 51F GF

5]ZFJF GL TDFD CSLSTF[ GSFZ[, K[ T[DH lJX[QFDF\ H6FJ[,

Page No. 7



Judgment                                                         Criminal Case No. 9030/2023

K[  S[4  ccR[SGM  N]Z]5IMU SZL  GF6F\  50FJJF  BM8L  OZLIFN

NFB, SZ[, K[P BM8F 5]ZFJF ZH] SZL BM8] ;MU\NGFD]\ SZ[, K[P

cc  tIFZ AFN A\G[ 51FMGL D{FlBS N,L,M  ;F\E/JFDF\ VFJ[,

K[P

s*f VF  S[;GF  lG6"I  DF8[  DFZL  ;D1F  GLR[  D]HAGF

D]N'FVM p5l:YT YI[, K[P 

voo D]N'F oo v 

!P VF  SFDGF  VFZM5LV[  OlZIFNLGF  AFSL  <C[6F\

5[8[  OZLIFNJF/M  R[S  VF5[,M  VG[  ;NZ  R[S

OlZIFNLV[ T[VF[GL ARTBFT] WZFJTL A[\SDF\ ZH] SZTF\

4  VFZF[5LGF[  ;NZ R[S S,LIZg;DF\  HTF\4 ;NZC]\  R[S

5ZT YI[,M VG[ H[ V\U[ VFZF[5LG[ SFIN[;ZGL GF[8L;

VF5TF\4  T[  GF[8L;GL VFZF[5LG[  AHJ6L YI[, CF[JF

KTF\  VFZF[5LV[  OlZIFNLGF  SFIN[;ZGF  <C[6F\  GlC

R}SJLG[  WL  G[UMXLI[A,  .g:8=]P  V[S8GL  S,Do!

#( D]HAGM lX1FFG[5F+ U]gCM SZ[, K[m

ZP X]\ C]SD m
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s(f p5ZMST D]N'FVMGF DFZF\ lG6"I GLR[ D]HAGF K[P

D]N'F G\P!  GSFZFtDSP

D]N'F G\PZ VFBZL C]SD D]HAP

oov  lG6"I DF8[GF SFZ6M  voo

D]N'F G\P! VG[ ZP

s)f ;F{5|YD  CF,GF  TaAS[  D]NF  G\P!  GM  lG6"I  SZTF

5C[,F  V[8,[ S[  WL  G[UMXLV[A,  .g:8]D[g8  V[S8GL  S,Dv

!#(  D]HA  TS;LZJFG  9ZFJJF  DF8[GF  VFJxIS  TtJM

GFDNFZ  ;JM"rR  VNF,TGF  GLR[  D]HAGF\  V,U  V,U

R]SFNFVMYL  HF6JFGM  5|ItG  SZ[,  K[P  CF,GF\  S[;GF\  lG6"I

DF8[  G[UMXLI[A,  .g:8=]D[g8  V[S8GF\  VFJxIS  TtJM

GFDNFZ ;JM"rR VNF,T wJFZF T[DGF\ R]SFNF V56F" V[P XFC lJP

X[9 0[J,M5;" S[ H[     Z_!# s(f V[;P;LP;LP *! GF\ 5[ZFv!# DF\

9ZFJ[, K[ H[ GLR[ D]HA K[P 

"In  order  to  constitute  an offence under  Section
138 of the NI Act, this Court in Jugesh Sehgal v.
Shamsher  Singh  Gogi  [(2009)  14  SCC  683  :
(2009) 5 SCC (Civ) 482 : (2010) 2 SCC (Cri) 218]
noted the following ingredients which are required
to be fulfilled: (SCC pp. 68788, para 13) 

“(i)  a  person must  have drawn a cheque on an
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account maintained by him in a bank for payment
of a certain amount of money to another person
from out of that account;

(ii) the cheque should have been issued for the
discharge, in whole or in part, of any debt or other
liability;

(iii) that cheque has been presented to the bank
within  a  period  of  six  months  from the  date  on
which it is drawn or within the period of its validity
whichever is earlier;

(iv) that cheque is returned by the bank unpaid,
either because of the amount of money standing
to the credit of the account is insufficient to honour
the cheque or that it exceeds the amount arranged
to  be  paid  from  that  account  by  an  agreement
made with the bank;

(v) the payee or the holder in due course of the
cheque makes a demand for the payment of the
said amount of money by giving a notice in writing,
to the drawer of the cheque, within 15 days (now
30 days) of the receipt of information by him from
the bank  regarding  the return  of  the cheque as
unpaid;

(vi)  the  drawer  of  such  cheque  fails  to  make
payment  of  the  said  amount  of  money  to  the
payee or the holder in due course of the cheque
within 15 days of  the receipt  of  the said notice.
Being  cumulative,  it  is  only  when  all  the
aforementioned ingredients are satisfied that  the
person  who  had  drawn  the  cheque  can  be
deemed  to  have  committed  an  offence  under
Section 138 of the Act.”

JW]DF\4  GFDNFZ  ;JM"rR  VNF,TGM  ZL;g8
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R]SFNM S[ H[4 Basalingppa V/s. Mudibasappa S[ H[  2019(5)

SCC  418   DF\  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!

#(  D]HAGF  U]GF  5]ZJFZ  SZJF  DF8[GF  VFJxIS  TtJM

H6FJ[,  K[  H[  OZLIFNL  wJFZF  5]ZJFZ

YI[ VFZM5LG[ TS;LZJFZ 9ZFJL XSFI H[ R]SFNFGM 5[ZFvZ#

GLR[ D]HA K[P 

23. We having noticed the ratio laid down by this
Court in above cases on Sections 118(a) and 139,
we now summarise the principles enumerated by
this Court in following manner:-

(i)  Once  the  execution  of  cheque  is  admitted
Section 139 of  the Act  mandates a presumption
that the cheque was for the discharge of any debt
or other liability.

(ii)  The  presumption  under  Section  139  is  a
rebuttable  presumption  and  the  onus  is  on  the
accused  to  raise  the  probable  defence.  The
standard of proof for rebutting the presumption is
that of preponderance of probabilities.

(iii)  To rebut  the  presumption,  it  is  open for  the
accused to rely on evidence led by him or accused
can also rely  on the materials  submitted by the
complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be
drawn  not  only  from  the  materials  brought  on
record by the parties but also by reference to the
circumstances upon which they rely.

(iv)  That  it  is  not  necessary  for  the  accused  to
come in the witness box in support of his defence,
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Section 139 imposed an evidentiary burden and
not a persuasive burden,

(v) It is not necessary for the accused to come in
the witness box to support his defence.

s!_f JW]DF\4  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv

!#( GF\ S[;DF\ OZLIFN51F[ VF H SFINFGL S,Dv!!( TYF !#)

D]HAGF\  VG]DFGM VNF,T SZ[  T[8,M 5]ZFJM Z[S0"5Z ZH]  SZJFGM

CMI K[  VG[  VFZM5LV[ l5|5Mg0Zg; VMO 5|MA[AL,L8LGF\  l;wWF\T

D]HA  5MTFGM  ARFJ  SZJF  DF8[  T[GL  ;FD[  SZJFDF\  VFJTF\

VG]DFGMG]\  B\0G  SZJFG]\  CMI  K[  H[  V\U[  ;\l1F%TDF\  SFINFGL

HMUJF.G]\ VY"38G TYF GFDNFZ ;JM"rR VNF,T T[DH GFDNFZ

J0L  VNF,TMGF\  R]SFNFVMDF\  5|:YFl5T  SZ[,  lJlJW  l;wWF\

TMGM ;FZ GLR[ D]HA K[P 

In a prosecution under Sec. 138 of N.I. Act, the court
shall presume certain facts against accused upon proof
of  issuance  of  cheque  by  the  accused  to  the
complainant in view of Section 118 and Section 139 of
N.I. Act. However such presumptions are not conclusive
in  nature  but  they  are  rebuttable  and  it  is  for  the
accused  to  rebut  such  presumption.  The  standard  of
proof  for  rebutting  the  presumption  is  that  of
preponderance  of  probabilities.  To  rebut  the
presumption,  it  is  open  for  the  accused  to  rely  on
evidence led by him or the accused can also rely on the
materials submitted by the complainant in order to raise
a  probable  defence.  Inference  of  preponderance  of
probabilities can be drawn not only from the materials
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brought on record by the parties but also by reference to
the  circumstances  upon  which  they  rely.  The  said
presumption can also be rebutted by the accused from
the  admission  made  by  the  complainant  in  his  cross
examination  which  creates  doubt  on  the  prosecution
story. It is also well settled that it is not necessary for the
accused to  step  in  the witness box in  support  of  his
defence  in  all  cases.  It  is  also  well  settled  that
section139 imposed an  evidentiary  burden and  not  a
persuasive burden. So it  can legitimately be said that
whether  presumption  stood  rebutted  or  not  would
depend upon the facts and circumstances of each case.
Furthermore it is also well settled that if the accused is
not  able to rebut the said presumption raised against
him,  he  can  be  convicted  only  on  the  basis  of  such
presumption.  And  if  the  accused is  able  to  rebut  the
presumption,  then  the  onus  is  again  shifted  to  the
complainant  to  prove  his  case  beyond all  reasonable
doubt.

s!!f VF  SFD[  OZLIFN51F  TO["  VF  SFDGF  OZLIFNL

RF{WZL ;]Z[XEF. EMDHLEF. G]\ 5]ZFJFG]\  ;MU\NGFD]\ VF\Sv_$ YL

T[DG]\  5]ZFJFG]\  ;MU\NGFD]\  ZH] SZ[, K[ H[DF\  T[VMV[ T[DGL OZLIFN

CSLST D]HA 5]ZFJM VF5[, K[P ;NZ ;FC[NGL VFZM5LGF\ lJPJPzL

wJFZF  SZJFDF\  VFJ[,  p,8T5F;  HM.V[  TM  T[DF\  T[VM  V[JL

CSLSTM  :JLSFZ[,  K[  S[4 cc  C]\  WMP  _(  ;]WL  E6[,  K]P  C]\  5FG

D;F,FGM jIJ;FI SZ] K]P V[ JFT BZL K[ S[4 DFZM jIJ;FIGM 5|

SFZ  D[  DFZL  GM8L;4  OZLIFN  VG[  ;ZT5F;DF\  H6FJ[,  GYLP

V[ JFT BZL K[ S[4 C]\ J[5FZ W\WM SZ]\ K]P T[ NXF"JTM SM. 5]ZFJM VF
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SFD[ ZH] SZ[, GYLP C]\ 5FGSF0" WZFJ] K] VG[ ZL8G" EZ] K]P  V[ JFT

BZL K[ S[4 .gSD8[1F ZL8G" EZTL JBT[ VFJSvHFJSGF lC;FAM

ATFJ[ K[P ZL8G" DF5G]\ EZ] K]P  CZ[XEF.G[ VF5[, ZSD .gSD8[1F

ZL8G"DF\ ATFJ[, GYLP  .gSD8[1F ZL8G" EIF" V\U[GM SM. 5]ZFJM ZH]

SZ[,  GYLP  ZH]  SZJF  T{IFZ  K]P  V[  JFT  BZL  K[  S[4  SM.56

jIlSTG[  JL; CHFZYL  JW]  ZSD VF5JL CMI TM  T[  ZSD R[SYL

VF5JL  50[P  V[  JFT  BZL  K[  S[4  VF\Sv_&  YL  ZH]  YI[,  R[S

VFZM5LV[  DF+  ;CL  SZLG[  AF\C[WZL  SZFZ  SIM"  T[

lNJ;[ VDG[ VF5[,MP  V[ JFT BZL K[ S[4 OZLIFNJF/F R[S l;JFI

VFZM5LGF ALHF RFZ R[S K[P V[ JFT BZL K[ S[4 T[ R[SM DF+ ;CL

SZ[,F R[SM VFZM5LV[ VF5[,F K[P  TFP _!q_*qZ_Z! GF ZMH ~FP

5F\R ,FB VFZM5LG[ VF5[,F K[ T[JL CSLST  VF\Sv!Z GF AF\C[WZL

SZFZDF\  H6FJ[,L  GYL TM  C]  H6FJ]  K]  S[4  VFZM5LG[  5C[,F

5F\R  ,FB  VF5[,F 5KL  GF  VF5TM  CMI  T[GF  3Z[  UI[,M

VG[  A[  JQF"  ;]WL  WSSF BFW[,F  VG[  5KL V[6[  DG[  TFP  Z!q!

_qZ_Z# GM DG[ R[S VF5[,MP V[ JFT BZL K[ S[4 VF\Sv!Z JF/M

AF\C[WZL ,[B TFP *q*qZ! GF ZMH GM8ZL ~A~ SZJFDF\ VFJ[,MP

HM  5]KJFDF\  VFJ[  S[  OZLIFNDF\  TFP  !q*qZ!  GF  ZMH  GF6F\

VF5[,FG]\  H6FJ[,  K[  T[  VF\Sv!Z GF  AF\C[WZL  ,[BDF\  H6FJ[,
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GYL  TM  C]\  SC]  K]  S[4  TFP  !q*qZ!  GF  ZMH  DFZL  5F;[  GF6F\

GL ;UJ0GF CMI TFP *q*qZ! GF ZMH GF6F\ VF5[,FP V[ JFT

BZL K[  S[4 D[  VFZM5LG[  TFP *q*qZ! GF ZMH CFY pKLGL ZSD

VF5[,  CMI  T[  DFZL  GM8L;4  OZLIFN  VG[  ;ZT5F;DF\  H6FJ[,

GYLP V[ JFT BZL K[ S[4 TFP _*q_*qZ! GF ZMH VFZM5LG[ GF6F

VF5[,M  T[GM  p<,[B  AF\C[WZL  SZFZDF\  SZ[,M  GYLP  V[  JFT BZL

K[ S[4 VF\Sv!Z GF AF\C[WZL ,[B D]HA VFZM5LG[ VDFZ[ NZ ;MDJFZ[

GF6F\GL H~ZLIFT pEL YFI TM 5F\R ,FB ~5LIF  VF5JFGF CTF

VG[  NZ XlGJFZ[  T[  GF6F\   VFZM5L  VDG[  5ZT VF5JFGF CTFP

V[ JFT BZL K[ S[4 R[S EZTL JBT[ :,L5 EZJFDF\ VFJ[ K[P V[ JFT

BZL  K[  S[4  T[  :,L5GL  SFpg8Z  :,L5  A[\SGM  ;CL  l;SSM

SZLG[ VDG[ 5ZT SZJFDF\  VFJ[ K[P V[ JFT BZL K[ S[4 VF\Sv_&

JF/F  R[SGF  AM0L  ZF.8L\U  VG[  VF\Sv_* GL  SFpg8Z  :,L5GF

AM0LZF.8L\U V[SH 5[GYL ,BJFDF VFJ[, K[P V[ JFT BZL K[ S[4

VF\Sv&  VG[  VF\Sv*  GF  N:TFJ[HMGF  AM0LvZF.8L\UGF

V1FZM  ;ZBF  K[P   V[  JFT BZL  K[  S[4  GM8L;DF\  H6FjIF  D]HA

lJ`JF;3FT  VG[  K[TZl\50LGL  OZLIFN  VFH;]WL

VFZM5L ;FD[ NFB, SZ[, GYLP  V[ JFT BZL K[ S[4 ;G[ Z_Z! GF

H],F.  DCLGFDF\  DFZF  CFY  p5Z   ~5LIF  5F\R  ,FB  ZMS0F  CMI
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T[  NXF"JTM  SM.  5]ZFJM  VF  SFD[  ZH]  SZ[,  GYLP  V[  JFT  BZL

K[  S[4  ;G[vZ_Z!GF JQF"DF\  C]\  J[5FZ  W\WM  SZTM CMI T[  NXF"JTM

5]ZFJM VF SFD[ ZH] SZ[, GYLP  V[ JFT BZL K[ S[4 VFZM5LGL GM8L;

AHL UI[, CMI T[GL ;CLJF/L V[SGM,[HD[g8 :,L5 VF SFD[ ZH]

SZ[, GYLP  V[ JFT BZL K[ S[4 DFZL 5F;[ R[S G\AZ v!)!$(#

YL !)!$(& GF ;LZLhGF I]GLIG A[\S lC\DTGUZ XFBFGF RFZ

R[SM  SMZF  50[,F  K[  T[  VF  SFD[  ZH]  SZ[,  GYLPcc T[JL

CSLSTM :JLSFZ[, K[P 

s!!P!f   JW]DF\  VF  SFD[  OZLIFN51F[  I]GLIG  A[\S

VMO  .g0LIFGF  A|FgR  D[G[HZGFVMG[  T5F;JFDF\  VFJ[,  K[P

T[VMV[ T[VMGL ;MUN 5ZGL H]AFGLDF\ V[ CSLST H6FJ[ K[ S[4 cc હંુ

હાલ  યનુિયન  બેન્ક  ઓફ  ઈન્ડીયા,  હિમતનગર  મઈેન  બ્રાન્ચમાં

આસી.મેનેજર તરીકે ફરજ બજાવુ છુ.  હંુ  હિમતનગર બ્રાન્ચમાં છેલ્લા

ત્રણ વર્ષથી ફરજ બજાવુ છંુ. હુ આજરોજ મારી સાથે હરેશભાઈ અમીચં

દભાઈ  પટેલનુ  ખાતા  નં.૩૧૦૨૦૧૦૧૦૦૭૦૫૪૯  ખાતાનો

સ્પેશીમેન  સીગે્નચર  કાર્ડની  નકલ,  ખાતુ  ખોલવાનુ  ફોર્મ,

આઈ.ટી.એકટની  કલમ-૨૮૫બીએ  મુજબનુ  ફોર્મ,  સોગંદનામુ,

એકાઉન્ટ હોલ્ડરના ડીટેઈલનુ ફોર્મ,  એકાઉન્ટ હોલ્ડરનુ આધારકાર્ડ ,

પાનકાર્ડ , ચુંટણીકાર્ડ  તથા એકાઉન્ટ હોલ્ડરના એકાઉન્ટનુ કેવાયસી

ડીટેઈલ,  તકરારી  ચેક રીટર્ન  થયા અંગેનુ  કારણનુ ઓનલાઈન ફોર્મ
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તથા કલમ-૬૫(બી) અન્વયેનુ પ્રમાણપત્ર મને બતાવવામાં આવે છે

જમેાં  મારી  સહી છે  તેમજ અમારી  બેન્કનો સિકકો છે  જનેે  અનુક્રમે

આંક-૩૪ થી આંક-૪ર આપવામાં આવે છે. cc

JW]DF\  VF  ;FC[NGL  p,8T5F;  DF8[  VFZM5L

TZO[ lJPJPzL CFHZ G CMI VF ;FC[NGL p,8T5F; SZJFDF\ VFJ[,

GYLP  

s!Zf CFY5ZGF\  S[;GL CSLSTM HMTF\vTFP _!q_*qZ_Z!

GF ZMH VF SFDGF VFZM5L OZLIFNL 5F;[ VFJ[,F VG[ H6FJ[, S[4

DFZ[  I]GLIG A[\S VMO .g0LIF4  lC\DTGUZ XFBFDF\  S[P  ;LP  ;LP

s5FS lWZF6f ,MG ZLgI]V, SZFJJFGL CMI ~FP 54__4___qv

V\S[  ~FP  5F\R  ,FB  5]ZFGL  H~ZLIFT  CM.  V[S  V9JF0LIF

DF8[  CFYpKLGF  DF\U6L  SZ[,L  H[YL  OZLIFNL  VG[  VFZM5L

JrR[   ;FZF  ;\A\WMGF  lC;FA[  OZLIFNLV[  V[;PS[PDSJF6FGL

VMOL;[  T[VMGL  CFHZLDF\  VFZM5LG[  CFYpKLGF  ZMS0F  VF5[,F

H[  VFZM5LV[  U6L ;\EF/L ,LW[, VG[  H[  V\U[GM  AF\C[WZL  SZFZ

sVF\Sv!Zf  TFP  _*q_*qZ_Z!  GF  ZMH  V[;PS[P  DSJF6F

GM8ZLGF tIF\ ~FP #__qv GF :8[d5 5[5Z p5Z GM8ZL ;LZLI, G\Pv

!5Z5qZ_Z! YL VFZM5LV[ SZL VF5[, VG[ ;F1FL TZLS[ S[PS[P;L\U

VG[  OZLIFNLV[  ;CL  SZ[,P  tIFZAFN  ;DI  5}6"  YTF
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OZLIFNLV[  VFZM5LG[  VF5[,  CFYpKLGF  ZSDGL  p3ZF6L  SZTF

5MTFG]\ BFT] RF,TL I]GLIG A[\S VMO .g0LIF4 lC\DTGUZ XFBFGM

T[DGF  BFTF  G\P  #!_Z_!_!__*_5$)4 TFP  Z!q!_qZ# GF

ZMHGM  V[SFP  5[.  R[S  G\P  !)!$(Z  sVF\Sv_&f  GM  ~FP

54__4___qv V\S[  ~FP 5F\R ,FB 5]ZFGM OZLIFNL ~A~ lJUTM

EZL  ;CL  SZL  VF5[,  VG[  ;NZC]\  R[S  A[\SDF\  EI"[YL

RMSS;  :JLSFZF.  HX[  T[JM  5FSM  EZM;M  VF5[,P  tIFZAFN

VFZM5LGF  H6FjIF  D]HA  OZLIFNLV[  ;NZC]\  R[S  TFP

Z!q!_qZ_Z# GF  ZMH  5MTFG]\  BFT]  RF,TL  A[\S  T[  lC\DTGUZ

GFUZLS ;CSFZL A[\S ,LP DFS["8IF0" XFBFDF\ EZTF ;NZC]\ R[S ZL8G"

D[DF  sVF\Sv_(f  GF  SFZ6  G\P  !  ccO\0;  .G;OLXLIg8cc  GF

X[ZF  ;FY[  TFP  Z#q!_qZ_Z#  GF  ZMH  ZL8G"  YI[,  H[GL  HF6

OZLIFNLV[  VFZM5LG[  SZTF  VFZM5LV[  SM.  ;\TMQFSFZS  HJFA

VF5[,  GCLP  H[YL  OZLIFNLV[  T[DGF  V[0JMS[8zL  DFZOT  TFP

_!q!!qZ_Z#  GF  ZMH  ZHLP5MPV[0LPYL  VFZM5LG[  GM8L;

sVF\Sv_)f  DMS,FJ[,  H[  GM8L;  TFP  _Zq!!qZ_Z#  GF  ZMH

VFZM5LG[ AHL UI[, KTF\ T[D KTF VF SFDGF\ VFZM5LV[ OZLIFNLG[

R[SGF\  GF6F\  R]SJL  VF5[,  GYLP  JW]DF\  VF  SFD[  OZLIFN51F

TZO[ VF\SvZ_ YL VF\SvZ5 ;]WLGF N:TFJ[H 5]ZFJFDF\ ZH] SZ[, K[P
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s!#f tIFZAFN VFZM5L TO[" lJPJPzL GL V[JL N,L, K[ S[ VF

SFD[   OZLIFNLV[  VFZM5LG[  S.  TFZLB[  VG[  SIF  ;DI[  RMSS;

SIFZ[  CFYpKLGL  ZSD  VF5[,  T[  OZLIFN  CSLST  T[DH

p,8T5F;DF\  V,U  V,U  ;DI  H6FJ[  K[P  H[YL  OZLIFNLGL

H]AFGLDF\  lJZMWFEF;  H6F.  VFJ[  K[P  JW]DF\  OZLIFNLGL

p,8T5F; HMJFDF\ VFJ[ TM T[DF\ OZLIFNLV[ V[JL CSLST :JLSFZ[,

K[  S[4 cc  V[  JFT  BZL  K[  S[4  CZ[XEF.G[  VF5[,  ZSD  .gSD8[1F

ZL8G"DF\ ATFJ[, GYLP   V[ JFT BZL K[ S[4 VF\Sv_& YL ZH] YI[,

R[S  VFZM5LV[  DF+  ;CL  SZLG[  AF\C[WZL  SZFZ  SIM"  T[

lNJ;[ VDG[ VF5[,MP  V[ JFT BZL K[ S[4 OZLIFNJF/F R[S l;JFI

VFZM5LGF ALHF RFZ R[SM K[P V[ JFT BZL K[ S[4 T[ R[SM DF+ ;CL

SZ[,F R[SM VFZM5LV[ VF5[,F K[P  TFP _!q_*qZ_Z! GF ZMH ~FP

5F\R ,FB VFZM5LG[ VF5[,F K[ T[JL CSLST  VF\Sv!Z GF AF\C[WZL

SZFZDF\  H6FJ[,L  GYLP  5Z\T]  OZLIFNL  5MTFGL  p,8T5F;DF\

T[VMG[ VFZM5LV[ AFC[\WZL SZFZ SIM" tIFZ[ T[ lNJ;[ VF\Sv_& JF/M

R[S  VF5[,  CMJFG]  SA],  ZFB[,  K[  HIFZ[  OZLIFN  CSLST  HMTF\

OZLIFNL  5MTFGL  OZLIFNDF\  V[JL  CSLST  H6FJ[  K[  S[4

T[VMG[  VFZM5LV[  TFPZ!q!_qZ#  GF  ZMH  VF\Sv&  JF/M  R[S

VF5[,MP  V[8,[  S[4  AFC[WZL  SZFZGL  TFP  *q*qZ!  GF  ZMH
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VFZM5LV[  OZLIFNLG[  VF\Sv&  JF/M  R[S  VF5[,  CMJFGL  CSLST

OZLIFNL  5MTFGL p,8T5F;DF\  :JLSFZTF CMI TM VF\Sv& JF/M

R[S  HIFZ[  OZLIFNLV[  TFP  Z!q!_qZ#  GF  ZMH  A[\SDF  J8FJJF

DF8[ HDF SZFjIM TM T[ VF\Sv& JF/M R[S K DF;GL ;DIDIF"NF

ACFZGM  U6L  XSFIP  H[YL  VF\Sv&  JF/M  R[S  ;DI  DIF"NF

ACFZGM CMJFG] DFGJFDF\ VFJ[ K[ SFZ6 S[4 OZLIFNL 5MT[ 5MTFGL

p,8T5F;DF\  V[JL  CSLST  :JLSFZ[  K[  S[4  T[VMG[  VFZM5LV[

VF\Sv_& JF/M R[S AFC[WZL SZFZ SIM" T[ lNJ;[ VF5[,MP  V[ JFT

BZL  K[  S[4  VF\Sv!Z JF/M  AF\C[WZL  ,[B TFP  *q*qZ! GF  ZMH

GM8ZL ~A~ SZJFDF\  VFJ[,MP  HM 5]KJFDF\  VFJ[  S[  OZLIFNDF\  TFP

 !q*qZ! GF ZMH GF6F\ VF5[,FG]\ H6FJ[, K[ T[ VF\Sv!Z GF AF\

C[WZL ,[BDF\ H6FJ[, GYL TM C]\ SC] K] S[4 TFP !q*qZ! GF ZMH

DFZL 5F;[ GF6F\ GL ;UJ0GF CMI TFP *q*qZ! GF ZMH GF6F\

VF5[,FP V[ JFT BZL K[ S[4 D[ VFZM5LG[ TFP *q*qZ! GF ZMH CFY

pKLGL ZSD VF5[, CMI T[ DFZL GM8L;4 OZLIFN VG[ ;ZT5F;DF\

H6FJ[,  GYLP  V[  JFT  BZL  K[  S[4  TFP   _*q_*qZ!  GF  ZMH  

VFZM5LG[ GF6F VF5[,M T[GM p<,[B  AF\C[WZL SZFZDF\ SZ[,M GYL  P  

V[ JFT BZL K[ S[4 VF\Sv!Z GF AF\C[WZL ,[B D]HA VFZM5LG[ VDFZ[

NZ  ;MDJFZ[  GF6F\GL  H~ZLIFT  pEL  YFI  TM  5F\R  ,FB ~5LIF
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VF5JFGF  CTF  VG[  NZ  XlGJFZ[  T[  GF6F\  VFZM5L  VDG[  5ZT

VF5JFGF  CTFP  VFD4  HIFZ[  OZLIFNL  5MTFGL  p,8T5F;DF\

V[  CSLST :JLSFZTF CMI S[4  OZLIFN4 GM8L;4 VG[  ;ZT5F;DF\

VFZM5LG[ CFYpKLGF ZSD TFP *q*qZ! GF ZMH VF5[, T[ CSLST

H6FJ[,  GYLP  T[DH  TFP  *q*qZ!  GF  ZMH  VFZM5LG[  GF6F\

VF5[,  T[GM  AFC[WZL  SZFZDF\  p<,[B  SZ[,  GYLP  T[DH

OZLIFNLGL  ;DU|  OZLIFN  HMTF\  OZLIFNL  VFZM5LG[  RMSS;

SIF  ;DIUF/FDF\  CFYpKLGF  ZSD  VF5[,  T[  CSLST  OZLIFNDF\

H6FJ[, G CMI OZLIFN51F VF SFDGF VFZM5LG[  OZLIFNL NJFZF

~FP 5F\R ,FB SIFZ[ SIF ;DI[ CFYpKLGF VF5[, T[ CSLST 5]ZJFZ

SZJFDF\  lGQO/  GLJ0[,  K[P  H[YL  VF  SFDGF  OZLIFNL  VFZM5L

5F;[ T[VMG[ SFIN[;ZG]\ ,[6] CMJFGL CSLST 5]ZJFZ SZJFDF\ GLQO/

GLJ0[, K[P JW]DF\ OZLIFNL V[JL CSLST 56 :JLSFZ[ K[ S[4 V[ JFT

BZL K[ S[4 ;G[ Z_Z! GF H],F. DCLGFDF\ DFZF CFY p5Z  ~5LIF 5F\

R ,FB ZMS0F CMI T[ NXF"JTM SM. 5]ZFJM VF SFD[ ZH] SZ[, GYLP

V[ JFT BZL K[ S[4 ;G[vZ_Z!GF JQF"DF\  C]\  J[5FZ W\WM SZTM CMI

T[ NXF"JTM 5]ZFJM VF SFD[ ZH] SZ[, GYLP  T[JL CSLSTM :JLSFZ[,

K[P VFD4 OZLIFNL NJFZF 5MTFGL p,8T5F;DF\ VF 5|SFZGL CSLST

:JLSFZTF  CMI  T[  ;\HMUMDF\  GFDNFZ  ;JM"rR  VNF,TGM  R]SFNM
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HCMG S[ VA|FCD lJP;FIDG ;LPVA|FCD S[ H[ Z_!$ lS|DLG, ,M

HG",  5FGF  G\PZ#_$  DF\  5|l;wW  YI[,  K[  T[GF\  5[ZF  G\P!_

GLR[ D]HA K[P 

10. Keeping the said statutory requirements in mind,
when  we  examine  the  facts  as  admitted  by  the
respondent-complainant, as rightly concluded by the
learned trial Judge,  the respondent was not even
aware of  the date  when substantial  amount  of
Rs.1,50,000/-  was  advanced  by  him  to  the
appellant, that  he was not sure as to who wrote
the cheque, that he was not even aware when
exactly and where exactly the transaction took
place for which the cheque came to be issued by
the appellant. Apart from the said serious lacuna in
the evidence of the complainant, he further admitted
as PW.1 by stating once in the course of the cross-
examination that the cheque was in the handwriting
of the accused and the very next moment taking a
diametrically  opposite  stand  that  it  is  not  in  the
handwriting of the accused and that it was written by
the complainant  himself,  by  further  reiterating  that
the amount  in words was written by him.  We find
that  the  various  defects  in  the  evidence  of
respondent,  as noted by the trial  Court,  which we
have set out in paragraph 7 of the judgment, were
simply  brushed  aside  by  the  High  Court  without
assigning any valid reason. Such a serious lacuna in
the evidence of the complainant, which strikes at the
root of a complaint under Section 138, having been
noted by the learned trial Judge, which factor was
failed  to  be  examined  by  the  High  Court  while
reversing  the  judgment  of  the  trial  Court,  in  our
considered  opinion  would  vitiate  the  ultimate
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conclusion reached by it. In effect, the conclusion of
the learned Judge of the High Court would amount
to a perverse one and, therefore, the said judgment
of the High Court cannot be sustained. 

p5ZMST  GFDNFZ  ;JM"rR  VNF,TGF\  R]SFNFDF\  5|:YFl5T

SZ[, l;wWF\TM TYF CF,GF\ S[;GL CSLSTM wIFG[ ,[TF\ CF,GF\ S[;DF\

OZLIFNLV[ 5MTFGL p,8T5F;DF\4 V[JL CSLSTM :JLSFZ[, CSLSTM

wIFG[  ,[TF\  OZLIFNLV[  VFZM5LG[  CFYpKLGL  ZSD ~FP  5F\R  ,FB

SIFZ[  VF5[,  T[  ;FlAT  YT]  GYLP  T[DH  OZLIFNL  5MTFGL

p,8T5F;DF\ :JLSFZ[  K[ S[4 T[VMG[ VFZM5LV[ VF\Sv& JF/M R[S

AFC[\WZL  SZFZGF lNJ;[  V[8,[  S[4  TFP  *q*qZ! GF ZMH VF5[,M

VG[ V[ R[S T[VMV[ TFP Z!q!_qZ# GF ZMH A[\SDF\  HDF SZFJ[,M

H[  ;DI  DIF"NF  ACFZGM  K[  T[D  :5Q8  H6FI  K[P   JW]DF\4  VF

SFD[  VF\Sv!Z  JF/F  AFC[WZL  SZFZDF\  56  HIFZ[  SM.  ZSD

VFZM5LG[ R]SJ[, CMJFGL CSLST H6FJ[, G CMI VG[ VF CSLST

OZLIFNL 5MTFGL p,8DF\  :JLSFZTF CMI VG[ VF SFDGF OZLIFNL

NJFZF VFZM5LG[ ~FP 5F\R ,FB H[JL DM8L ZSD VF5[, CMJFGM VgI

SM. 5]ZFJM 56 Z[S0" 5Z G CMI T[DH OZLIFNDF\ H OZLIFNL NJFZF

pKLGF  ~FP  5F\R  ,FB  VFZM5LG[  SIFZ[  VF%IF  T[  CSLST  56

OZLIFNL 5]ZJFZ SZL XS[, G CMI T[ ;\HMUMDF\ VF SFDGF OZLIFNL

WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!#)  TYF
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!!( D]HAGF SZJFDF\ VFJTF VG]DFGM 5]ZTM OFpg0[XG, 5]ZFJM

ZH] SZJFDF\ 56 lGQO/ GLJ0[, CMI VF SFD[ OZLIFNLGL TZO[6DF\

WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!#)TYF!!( D]HAGF

VG]DFGMG]\ VFZM5L NJFZF B\0G SZJFDF\ DFGJFDF\ VFJ[ K[P 

s!$f  JW]DF\ OZLIFN51F[ GFDNFZ ;JM"rR VNF,TGM R]SFNM

Z\U%5F lJPDMCG S[ H[ V[PVF.PVFZPZ_!_ ;]l5|D SM8" 5FG G\P!()

( 5Z 5|l;wW YI[, K[ T[GF\ 5Z VFWFZ ZFB[, K[ H[GM DCtJGM 5[ZF

GLR[ D]HA K[P 

7.  However,  on appeal  against  acquittal,  the High
Court  reversed  the  findings  and  convicted  the
appellant-accused. The High Court in its order noted
that  in  the  course  of  the  trial  proceedings,  the
accused  had  admitted  that  the  signature  on  the
impugned  cheque  (No.  886322,  dated  8-2-2001)
was  indeed  his  own.  Once  this  fact  has  been
acknowledged,    Section 139   of the Act mandates a  
presumption that the cheque pertained to a legally
enforceable debt or liability. This presumption is of a
rebuttal nature and the onus is then on the accused
to  raise  a  probable  defence.  With  regard  to  the
present facts, the High Court found that the defence
raised by the accused was not probable. In respect
of  the  accused's  stand  that  he  had  lost  a  blank
cheque bearing his signature, the High Court noted
that in the instructions sent by the accused to his
Bank for stopping payment, there is a reference to
cheque No.  0886322,  dated 20-7-1999.  This  is  in
conflict  with the complainant's version wherein the
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accused had given instructions for stopping payment
in respect of the same cheque, albeit one which was
dated 8-2-2001. The High Court  also noted that  if
the accused had indeed lost a blank cheque bearing
his  signature,  the  question  of  his  mentioning  the
date of the cheque as 20-7-1999 could not arise. At
a later point in the order, it has been noted that the
instructions  sent  by  the  accused  to  his  bank  for
stopping  payment  on  the  cheque  do  not  mention
that  the  same  had  been  lost.  However,  the
correspondence  does  refer  to  the  cheque  being
dated  20-7-1999.  Furthermore,  during  the  cross-
examination of the complainant, it was suggested on
behalf of the accused that the complainant had the
custody  of  the  cheque  since  1998.(emphasis
supplied)  

JW]DF\ VF H R]SFNFDF\ 5[ZFv!$ DF\ 9ZFJJFDF\ VFjI] K[ S[4 

“  However, there can be no doubt that there is an
initial  presumption  which  favours  the  complainant.
Section 139 of the Act is an example of a reverse
onus clause that has been included in furtherance of
the legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act
specifies a strong criminal remedy in relation to the
dishonour  of  cheques,  the  rebuttable  presumption
under  Section  139  is  a  device  to  prevent  undue
delay in the course of litigation. However, it must be
remembered that  the offence made punishable by
Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in
the nature of a civil wrong whose impact is usually
confined  to  the  private  parties  involved  in
commercial transactions. In such a scenario, the test
of proportionality should guide the construction and
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interpretation  of  reverse  onus  clauses  and  the
accused/  defendant  cannot  be  expected  to
discharge an unduly high standard or proof. In the
absence  of  compelling  justifications,  reverse  onus
clauses usually impose an evidentiary burden and
not a persuasive burden. Keeping this in view, it is a
settled position that when an accused has to rebut
the presumption under Section 139, the standard of
proof  for  doing  so  is  that  of  ‘preponderance  of
probabilities’.  Therefore,  if  the  accused  is  able  to
raise  a  probable  defence  which  creates  doubts
about the existence of a legally enforceable debt or
liability,  the prosecution can fail.  As clarified in the
citations,  the  accused  can  rely  on  the  materials
submitted by the complainant in order to raise such
a defence and it is conceivable that in some cases
the accused may not need to adduce evidence of
his/her own.” 

p5ZMST  R]SFNM  ZH]  SZL  OZLIFN51F  TO["  V[JL  ZH]VFT

K[  S[  V[S  JBT  R[S  p5Z  ;CL  V[0DL8  YFI  tIFZ[  S,Dv!!

( D]HAG]\ VG]DFG ,FU] 50[ VG[ S,Dv!#) GF\ VG]DFGG]\ B\0G

SZJF DF8[GM AMHM VFZM5L p5Z K[P CF,GF\  S[;DF\ p5ZMST RRF"

SZL  T[D  OZLIFNL  5MTFGL  ;ZT5F;  VG[  p,8T5F;DF\  V[JL

lJZMWFEF;L CSLST H6FJ[  K[  S[  VF SFD[  VFZM5L  VG[  OZLIFNL

JrR[  H[  TDFS]  J[RF6GM  jIJCFZ  K[  T[  OZLIFNL  jIFHAL  T[DH

DFGJF,FIS 5]ZFJM ZH] SZL 5]ZJFZ SZL XS[, G CMI T[JF ;\HMUMDF\

OZLIFNL  T[DGL  TZO[6DF\  S,Dv!!(  TYF  S,Dv!#)  G]\
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VG]DFG  SZJFDF\  VFJ[  T[8,M  5]ZFJM  Z[S0"5Z  ,FJL  XS[,  GYLP

V,AT  VFZM5L  51F[  OZLIFNLGL  TZO[6DF\  SZJFDF\  VFJTF\

VG]DFGMG]\ B\0G SZJFDF\ VFJ[, CMI T[D DFGJFDF\ VFJ[ K[P H[YL

OZLIFN51F TO[" ZH] SZJFDF\ VFJ[, CF,GM R]SFNM H[DF\ ccUntil the

contrary  is  provedcc  GF\  XaNGM  p5IMU  SZJFDF\  VFJ[,

K[ T[ lJZMWFEF;L CSLST Z[S0"5Z VFJJF 5FD[, K[P T[ ;\HMUMDF\

CF,GF  S[;GF  VFZM5LG[  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL

S,Dv!#(  D]HA  TS;LZJFG  9ZFJL  XSFI  GCLP  H[YL  VF

SFD[  OZLIFNLV[  VFZM5L  5F;[YL  T[GF  SFIN[;ZGF  ,[6F

5[8[  R[S  ,LW[, CMI T[  CSLST ;FALT SZJFDF\  lGQO/ GLJ/[,

K[ T[JF ;\HMUMDF\ VFZM5L  lJ~wW SZJFDF\ VFJ[, S,Dv!#) GF

VG]DFGG[  VFZM5L  TO"[  B\0G  SZ[,  K[P  H[YL  VFZM5LG[  WL

G[UMXLV[A, .g:8]=D[g8  V[S8GL  S,Dv!#(  D]HA TS;LZJFG

9ZFJL  XSFI  GCL\P  SFZ6  S[   T[JM  R[S  V[  WL

G[UMXLV[A,  .g:8]=D[g8  V[S8GL  S,Dv!#(  D]HA “Legally

recoverable debt”””DF8[ VF5JFDF\ VFJ[, T[D U6L XSFI GCL\

VG[ VFZM5LG[ S,Dv!#( C[9/ TS;LZJFG 9ZFJL XSFI GCLP

 s!5f VFD4 p5ZMST  RRF"  SIF"  D]HA  VFZM5LV[  WL

G[UMXLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!#)  C[9/  SZJFDF
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VFJTF VG]DFGMG]\  ;RM8 VG[ 9M; 5]ZFJF VMYL B\0G SZ[, K[P

V,AT4 OZLIFN51F[ ZH] YI[, 5]ZFJFGF\ VFWFZ[ ARFJ51F[ ;NZC\]

VG]DFGMG]\  B\0G  SZ[,  K[ TYF  VFZM5L4  OZLIFNLV[  ZH]  SZ[,

N:TFJ[HM  TYF  OZLIFNLGL  p,8T5F;  wJFZF  5MTFGM  ARFJ  

l5|5Mg0Zg; VMO 5|MA[lAl,8L GF 5]ZFJFGF l;wWF\T D]HA ;FlAT

SZ[, K[P VFD4 CF,GF S[;DF\ Z[S0" 5ZGF 5]ZFJFVM4 ARFJ 51FGL

N,L,M  T[DH  OZLIFNLGL  p,8T5F;  TYF   p5ZMST  RRF"  SZ[,

R}SFNFVMGF VFWFZ[ V[D ;FALT YFI K[ S[ OZLIFNL T[GM S[; lGoX\

S56[ ;FlAT SZJFDF lGQO/ lGJ0[, K[P VFD4 p5ZMST RRF"GF

VFWFZ[  D]N'F  G\Pv!  GM  lG6"I  ccGSFZFtDScc 9ZFJJFDF\

VFJ[ K[ VG[ D]NF G\PZ DF8[GM VFBZL C]SD GLR[ D]HA SZJFDF VFJ[

K[P  

voo C]  S  D oov

➔ VF SFDGF\ VFZM5L  58[, CZ[XEF. VDLR\NEF. s;Z5\Rf4

ZC[P JFDMH4 TFP lC\DTGUZ4 HLP ;FAZSF\9FJF/F GFVMG[ lS|DLG,

5|M;LHZ  SM0GL  S,DvZ55s!f VgJI[  WL  G[UMXLV[A,

.g:8]=D[g8  V[S84 !((!  GL  S,Dv!#( D]HAGF\ U]GFGF

TCMDTDF\YL lGNM"QF 9ZFJL KM0L D]SJFGM C]SD SZJFDF\ VFJ[ K[P
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➔ VFZM5LV[  S|LP5|MPSM0GL  S,Dv$#*V[  D]HAGF\ HFDLG

VF5JFP 

 R]SFNM VFHZMH TFZLB  !&  DL DFC[vH],F.4 ;G[vZ_Z& GF

ZMH ;CL SZL B]<,L VNF,TDF\ JF\RL4 ;\E/FJL HFC[Z SIM"P

TFZLB o !&v_*vZ_Z&              sS'Q6SFgT GZ[gN=S]DFZ NJ[f
lC\DTGUZP      ALHF V[0LPRLO HI]0LXLI, D[HL:8=[84

   lC\DTGUZP Code : GJ-01116

::ARS::
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