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“In order to constitute an offence under Section
138 of the NI Act, this Court in Jugesh Sehgal v.
Shamsher Singh Gogi [(2009) 14 SCC 683 :
(2009) 5 SCC (Civ) 482 : (2010) 2 SCC (Cri) 218]
noted the following ingredients which are required
to be fulfilled: (SCC pp. 68788, para 13)

‘() a person must have drawn a cheque on an
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account maintained by him in a bank for payment
of a certain amount of money to another person
from out of that account;

(i)  the cheque should have been issued for the
discharge, in whole or in part, of any debt or other
liability;

(i) that cheque has been presented to the bank
within a period of six months from the date on
which it is drawn or within the period of its validity
whichever is earlier;

(iv) that cheque is returned by the bank unpaid,
either because of the amount of money standing
to the credit of the account is insufficient to honour
the cheque or that it exceeds the amount arranged
to be paid from that account by an agreement
made with the bank;

(v) the payee or the holder in due course of the
cheque makes a demand for the payment of the
said amount of money by giving a notice in writing,
to the drawer of the cheque, within 15 days (now
30 days) of the receipt of information by him from
the bank regarding the return of the cheque as
unpaid,;

(vi) the drawer of such cheque fails to make
payment of the said amount of money to the
payee or the holder in due course of the cheque
within 15 days of the receipt of the said notice.
Being cumulative, it is only when all the
aforementioned ingredients are satisfied that the
person who had drawn the cheque can be
deemed to have committed an offence under
Section 138 of the Act.”

dgHi, ollHER AdRU Aelddoll FHo2
Page No. 10



Judgment Criminal Case No. 9030/2023
YSIEl 5 ¥, Basalingppa V/s. Mudibasappa $ ¥ 2019(5)
SCC 418 #i aNRMRluid gorgHoe Aseoll saH—1
3¢ HGlall Yol YRUR $AUI HISoll AHIUKYS dcd]
Fendd 8 ¥ sAREl WRrRl YJUR
& AHRIUlal asAlRdR s2ud] 2SI ¥ YSsIElall UA—-23
of|J Yo 8.

23. We having noticed the ratio laid down by this
Court in above cases on Sections 118(a) and 139,
we now summarise the principles enumerated by
this Court in following manner:-

() Once the execution of cheque is admitted
Section 139 of the Act mandates a presumption
that the cheque was for the discharge of any debt
or other liability.

(i) The presumption under Section 139 is a
rebuttable presumption and the onus is on the
accused to raise the probable defence. The
standard of proof for rebutting the presumption is
that of preponderance of probabilities.

(i) To rebut the presumption, it is open for the
accused to rely on evidence led by him or accused
can also rely on the materials submitted by the
complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be
drawn not only from the materials brought on
record by the parties but also by reference to the
circumstances upon which they rely.

(iv) That it is not necessary for the accused to
come in the witness box in support of his defence,
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(20)

Section 139 imposed an evidentiary burden and
not a persuasive burden,

(v) It is not necessary for the accused to come in
the witness box to support his defence.
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In a prosecution under Sec. 138 of N.I. Act, the court
shall presume certain facts against accused upon proof
of issuance of cheque by the accused to the
complainant in view of Section 118 and Section 139 of
N.I. Act. However such presumptions are not conclusive
in nature but they are rebuttable and it is for the
accused to rebut such presumption. The standard of
proof for rebutting the presumption is that of
preponderance of probabilities. To rebut the
presumption, it is open for the accused to rely on
evidence led by him or the accused can also rely on the
materials submitted by the complainant in order to raise
a probable defence. Inference of preponderance of
probabilities can be drawn not only from the materials
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brought on record by the parties but also by reference to
the circumstances upon which they rely. The said
presumption can also be rebutted by the accused from
the admission made by the complainant in his cross
examination which creates doubt on the prosecution
story. It is also well settled that it is not necessary for the
accused to step in the witness box in support of his
defence in all cases. It is also well settled that
section139 imposed an evidentiary burden and not a
persuasive burden. So it can legitimately be said that
whether presumption stood rebutted or not would
depend upon the facts and circumstances of each case.
Furthermore it is also well settled that if the accused is
not able to rebut the said presumption raised against
him, he can be convicted only on the basis of such
presumption. And if the accused is able to rebut the
presumption, then the onus is again shifted to the
complainant to prove his case beyond all reasonable
doubt.
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[£4A 21Ha 2410d). A did vid] 8 §, sTRIEdINI As R~
AURIloll ofll AR AS B. A did vl 8 5, A AS] HIA Ael
S3d1 AS) ARIIA 2410l 8. dl. 04/09/2029 ol A% 3.
Ui divi 2ARIa 2101 & dd] &slsa His—aR ol aliged]
A ¥21Adl aefl. g sAuEl Udioll Gaeduiwai
dxilal ARIVIA o118843] SAR SUT IR d [EdA AHis—0F Yl
As AINUG &ldigf Sod AVd 8 %RAUR $ARUIE &slsd Fdi
sAuIEl Uldioll sduiedi Adl sslsd wweid & s,
d2ilal HARIIRA dl1.2a/20/23 ol AY Ais—§ Uil Vs
ANEI. Aed 5, ol1gad] sl dl. 9/9/29 dl AY
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AURIUIRA s3luIElal 2is—F dI0N As AHIUA eldlof] &slsd
s3RAIE] Uldloll GdaeduriAi 2dIsRdl &l dl Ais—-5 dia
As AR SAAERA dl. 2/20/23 ol A¥ GisHI g2igd]
HIZ ¥HI SARA dl d AiS—F 10 S © HIAofl AHAHJYTE
ciglRall 21 USRI, ¥ AiIS—F Il AS Ay HJYE
Gi&IRall &ldlo] HioldIHI A1 & SREI §, sAUIE] Uld Uldld]
Gdedurddi Ad]l sslsd 2dlsR 8 5, dullad ARMA
Ais—05 dinl As of1za3] s2AR sl d €A 2AUAL. A did
udl 8 8, Ais—a2 dIN digadl QY dl. 9/9/24 dl A%
al12d] 3013 sAIHI A1Ad). ¥ YvdiHi 211 § slAUIEA dI.
1/9/24 ol A% allli A Ig] Y1 1AE & A AiS—R all Gl
gl Quiai 1119d ol dl g s g 8, dl. 1/9/21 ol A%
HIZl U ol ofl A919Sall &Y dl. 9/9/24 all A% allCli

AINdI. A did vidl 8 §, A 2ARIlA dI. 9/9/21 dll A% &1

GYloll 254 2110d 81~ d HIZ] o1, STRUIE VHal AAUIRIHI

w11dd oefl. A did wdl & §, di. 09/09/214 dl A%

ARIVIA a2l AU doll BcAY olideld] spARHI S3d) aiefl.

A did uid] B 3, AiS— R ol Higeld] Aul Y¥6! ARl AHHIR
€2 AHUR alliofl ¥3duId Gell &Rl A uiy div 3l
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AIUdlall &dl ol €2 RALUR A dlRli AR AHA Ud
ABludloll &dl. AIH, ¥RjyR sAB1E] Uldio]l BdedurAi
A eslsd 2dlsRdl 8l $, sAABIE, dlZlA, 2 AAUIRIHI
AHRIUla 8124Bedloll 254 dl. 9/9/24 ol A% AHIUA d &51Sd
¥11dd o], dHY dl. 9/9/22 dl A% AARIla ol
AUNUA doll cllge] sAHI GeAU s3d o], dHw
s3luIgloll 2A4A sRUIE Adi sFAAIE] ARIA  AISSH
SYI AHAAINIHI &1UBYlall 25H AIUA d 65ISd SRUIEHI
¥1Ad of 8l SIAIEU Al SIHall AHRIUlA SIAIE] IR
31, UM AV SAR SUI AHY &1&Gloll A1UA d &SIsd YAUR
sUIHI [oivso oflusd 8. %l 1 sidall sAyIE]l AR
WIA dilal sIIEAR AL eldiofl 85lSd YuIR 41 oflvgn

oflasd 8. agHi sl Ad] eslsa el 2SR 8 5, A did

uidl & 8, 24cl 2024 ofl YA HelolIHi HIRI 618 GuR_3YluI Ui

U divi Ass! 81y d elddl SIE Y14l 41 SIA % S3d alEl.

A did Wl & 8, Acl—2029011 9¥Hi § dUR EEN Sl B

d eldd) i) A1 S1A % Sd ai®fl. Adl eslsdl 2dIsRd
€. 41, sAIE]l edRl Uldioll BdedurAai A1 Usiall eslsd
2dIsRdl &l d ANI2NHI clIHER AU HEIAdl YSIE]
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%8lol § AU I16H [A.A1R~AHal A AHAUIBH $ ¥ 2097 [$Hloid A
%old Uloll ol.230% HI uUlHed &Ad € doll VA of.q0
of|J Yo 8.

10. Keeping the said statutory requirements in mind,
when we examine the facts as admitted by the
respondent-complainant, as rightly concluded by the
learned trial Judge, the respondent was not even
aware of the date when substantial amount of
Rs.1,50,000/- was advanced by him to the
appellant, that he was not sure as to who wrote
the cheque, that he was not even aware when
exactly and where exactly the transaction took
place for which the cheque came to be issued by
the appellant. Apart from the said serious lacuna in
the evidence of the complainant, he further admitted
as PW.1 by stating once in the course of the cross-
examination that the cheque was in the handwriting
of the accused and the very next moment taking a
diametrically opposite stand that it is not in the
handwriting of the accused and that it was written by
the complainant himself, by further reiterating that
the amount in words was written by him. We find
that the various defects in the evidence of
respondent, as noted by the trial Court, which we
have set out in paragraph 7 of the judgment, were
simply brushed aside by the High Court without
assigning any valid reason. Such a serious lacuna in
the evidence of the complainant, which strikes at the
root of a complaint under Section 138, having been
noted by the learned trial Judge, which factor was
failed to be examined by the High Court while
reversing the judgment of the trial Court, in our
considered opinion would Vvitiate the ultimate
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conclusion reached by it. In effect, the conclusion of
the learned Judge of the High Court would amount
to a perverse one and, therefore, the said judgment
of the High Court cannot be sustained.

GURASd olIHER AR AEIAdall YSIEIHT UIUd
$3d [Riegdid] d¥l eldati Sll &5lsdl &l Adi &ldall SAHI
SAA1ENRA Uidioll Gdedurai, AAd] eslsdl 2d1s13d eslsdl
ol Adi SIRAERA AARIlal slaBdloll 283 31. Ui dIY
SUR ANA d Allcid g aell. day suEl Udidl
Gaeduddi 2dIsR 8 5, dla ARIIRA AHis—5 din Vs
H1643] SAll [€UA Aed S, dl. 9/9/2 dll A% U]
ol A s AAIRA dl. 29/90 /23 ol A% clsAHi ¥ sAAd]
¥ AHY HJIEI ClERall & AH U YRIIR 8. dYHI, i
SIA AIS—2 dINl AR SARHI ULl ¥AR SIS SH
ARIUlA Ysdd eldidf]l eslsa ¥LI1dd of &l) Hal A &51Sd
s3luIEl Uldloll Gaedi 2dIsiRdl 811 Hal A4l Sl s2UIE
edRl 2ARIMA 31. Ui divi K] 18] 25H 2410d &ldlal] 2o
SIS YRIA] URI 38S UR of &1 AHY SARUIEH] ¥ INUIE] U
Glall 31. UiA divi ARIMla sAR 2A1RAI d &sIsd ul
SARUIE] YRAR s3] ASA of 81) d ANNHI A1 SIdoll STRUIE]

el ooNeRloid  gogdoe  AMs2dll  saH-3c  ql
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1< HYGloll SAIHT A1l HojH ol Yol §1GeSAcid Y1
Y SAIHI ULl (oivg? oflusd &1 41 513 §3NRUIENA] AR
el adNMAoid gorgoe Aseall SHH—13CAYITUL HYXClall

AojHlallo] ARl EURI Visol SUIHT HIsidIH] 2419 8.

(av) g sIAIEUR ol IHER AUTRRU AEIASI] YSIE]
21Ul (4. 31601 § ¥ A. IS 2412.2020 Y[UH S8 Ulal ol AcE
< U UResl 2 8 doll UR AIER AWM & Foll HEcUall Ul
of|J Yo 8.

7. However, on appeal against acquittal, the High
Court _reversed the findings and convicted the
appellant-accused. The High Court in its order noted
that in the course of the trial proceedings, the
accused had admitted that the signature on the
impugned cheque (No. 886322, dated 8-2-2001)
was indeed his own. Once this fact has been
acknowledged, Section 139 of the Act mandates a
presumption that the cheque pertained to a legally
enforceable debt or liability. This presumption is of a
rebuttal nature and the onus is then on the accused
to raise a probable defence. With regard to the
present facts, the High Court found that the defence
raised by the accused was not probable. In respect
of the accused's stand that he had lost a blank
cheque bearing his signature, the High Court noted
that in the instructions sent by the accused to his
Bank for stopping payment, there is a reference to
cheque No. 0886322, dated 20-7-1999. This is in
conflict with the complainant's version wherein the
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accused had given instructions for stopping payment
in respect of the same cheque, albeit one which was
dated 8-2-2001. The High Court also noted that if
the accused had indeed lost a blank cheque bearing
his signature, the question of his mentioning the
date of the cheque as 20-7-1999 could not arise. At
a later point in the order, it has been noted that the
instructions sent by the accused to his bank for
stopping payment on the cheque do not mention
that the same had been lost. However, the
correspondence does refer to the cheque being
dated 20-7-1999. Furthermore, during the cross-
examination of the complainant, it was suggested on
behalf of the accused that the complainant had the
custody of the cheque since 1998.(emphasis
supplied)

GEYHI A1 ¥ YSIEIHI WRI— 1y Hi BAUUIH] AHIY O 5,

“ However, there can be no doubt that there is an
initial presumption which favours the complainant.
Section 139 of the Act is an example of a reverse
onus clause that has been included in furtherance of
the legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act
specifies a strong criminal remedy in relation to the
dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue
delay in the course of litigation. However, it must be
remembered that the offence made punishable by
Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in
the nature of a civil wrong whose impact is usually
confined to the private parties involved in
commercial transactions. In such a scenario, the test
of proportionality should guide the construction and
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interpretation of reverse onus clauses and the
accused/ defendant cannot be expected to
discharge an unduly high standard or proof. In the
absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and
not a persuasive burden. Keeping this in view, it is a
settled position that when an accused has to rebut
the presumption under Section 139, the standard of
proof for doing so is that of ‘preponderance of
probabilities’. Therefore, if the accused is able to
raise a probable defence which creates doubts
about the existence of a legally enforceable debt or
liability, the prosecution can fail. As clarified in the
citations, the accused can rely on the materials
submitted by the complainant in order to raise such
a defence and it is conceivable that in some cases
the accused may not need to adduce evidence of
his/her own.”

Gusd Ysliel Y s suieud as Adl Riid
O § As quid As Gu Al AsHle YR R—R saH-q
¢ Y¥0lo] AAofHlol A1 US Vol SHH—A3CE ol gfHIolg] ViSel
$AI HiZoll Al AR GUR 8. &ldall SAHI GUASA AU
s3 Ao s2u1E]l Udiofl 2RAURS Aal BdedauRidi A
[QRla1c1] eslsa wwI1d & § A1 s1A AR 2al §31RUIE]
4R ¥ dHIg dUIRloll deR & d $IRUIEl @well dxy
HIoIIIEIRIS Y141 2% 83] YAIR §3] ASd of &1 ddl AN H]
SARUIEl dHoll dRFLIHI SHH-1U¢ Al SEH—A3C o
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AojHlol SAIHT 1A dedl Yr1dl 3ssuR did] asd ol
AAGd AR ud RUIEll dRSIHI SRAIHT A1ddi
ojHloflo] Visol SAIH] A1dd 81> AH HioldIHI 241D &, F&]
SAAIEURI A5 Y SAIHI A1Ad &ldal] YSIEN FHI " Until the
contrary is proved' ol RUcEal GUAl SAIHI AHIAd
8 d [AAacl eslsd ISSUR 14Ul WAE 8. d A2NH]
gldall Soll 2RIl €l adNfAcic gorgHoe Asedl
sAH-13¢ Yol dasAlRdlel sydl s oel. Fefl i
st sAAlA AR wRYl  doll  sIRIEABWIT AL
e As dldd elu d eslsd 2ucfld saii foivg: ofladid

~N

& Addl AoNHI AR [A3e8 sUI1HI AH1dA SHH—A3C dll
AHofHlolal AR d§ visa s3d 8. I AR €]
daNflAcd gogdoe Aseoll sdH-13¢ Yo asAlRdla
gAdl  AsIY del. sRrel S ddl JAs A dl
aaNflAcid gorgdoe Asedl sEH-13¢ HY¥ol “Legally
recoverable debt” 312 21Udidi AA1dd dAH 21 ASIY gl

al AHRIVla sdH—A3¢ 860 dsd1d1a1 s1d] ASIY cial.

(au) A1, GuAsd Ul s Yo AURNRA €

daNflAcid  gorgdoe As2oll sEH—A3C 867 SN
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AUl AAojHloflo] AU Aol &1A Y14l 1€/l visel A 8.
AEG, SIRAIEUS Y UJA Y10l AIUR HJUIYUS AEW
AofHlollo] Visol s3d 8 dl AR, sAAERA Y S
e2d1dy] d¥l sAUIEll GaeduiA ediRl Uidioll ciRUIY
Rilos:e 2i1g WA[GI[@IZ] ofl YRidioll [Rieglid Haol A1(Gid
A 8. AIH, Gldall SAHI 3SS Uell YA, GiUI9 Uid]
edldl duy sluIEledl GaeduiRt dl GWRisd UyT s
YSIERAlSl AIER DA Al6ld U1d & 5 s2NAIE] dall SA (012
SUR AIfcid s411 [osn [61dSd 8. 4414, GUAsd Uulall
AIUR  Hel o.— ol (ol "dSRICHS" SAYUIH]
A1 & Vol HEI 6.2 HIZoll A1UZ] §SH of | Y6 SU1H1 4419
8.

—::6 8 -

> 21 siHol AR u2d &RICHY AARIEMIYS (RU),
8. dIHI%, dI. [@HdGR, ¥. A16128i51dI1N ofiAldl [SHloid
uifloR  slsoll sad—2uu(q) vcdd €l aaN=MAAcid
gogdoe Ase, ¢ ofl sAH-13< HXGioll Iailail

agldaHiefl [aiely sru1d] ©ls] ysdlial §SH SUIHI 241D B,
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> AURIA slul.sisoll sad-—v39A ol ¥ilal
JICIE
YSIEl A1RAY diRlu 1§ Hl HIB—YdIES, A -0 al

A% Ael s3] vied] Aeidani gifll, Acinid] ¥ sAl.

diflvi : 1§-09-202§ (§™2ISlod oiReggHIR £Q)
[BHd IR, ofle1 A5 2Als wyslflud AXle,
([BHcloi212. Code : GJ-01116
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