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37. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and
139,makes it amply clear that a person who signs a cheque and
makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is
immaterial that the cheque may have been filled in by any person
other than the drawer, if the cheque is duly signed by the drawer.
If the cheque is otherwise valid, the penal provisions of Section

138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a



payee, towards some payment, the payee may fill up the amount
and other particulars. This in itself would not invalidate the
cheque. The onus would still be on the accused to prove that the
cheque was not in discharge of a debt or liability by adducing

evidence.

40. Even a blank cheque leaf, voluntarily signed and handed
over by the accused, which is towards some payment, would
attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show

that the cheque was not issued in discharge of a debt.

oiRAe1dlaIrvul [QResr yElorRivul 20a6(u) A4.211.211.
¥ WRI-3

23. We having noticed the ratio laid down by this Court in above
cases on Sections 118(a) and 139, we now summarise the

principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of
the Act mandates a presumption that the cheque was for

the discharge of any debt or other liability.

(i) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the
probable defence. The standard of proof for rebutting the

presumption is that of preponderance of probabilities.

(iii)  To rebut the presumption, it is open for the accused to rely
on evidence led by him or accused can also rely on the
materials submitted by the complainant in order to raise a
probable defence. Inference of preponderance of

probabilities can be drawn not only from the materials



brought on record by the parties but also by reference to

the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the
witness box in support of his defence, Section 139
imposed an evidentiary burden and not a persuasive

burden.

(v) It is not necessary for the accused to come in the witness
box to support his defence.
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9. The Trial Court and the First Appellate Court
have noted that in the case under Section
138 of the N. |. Act the complainant need not
show in the first instance that he had the
capacity. The proceedings under Section 138
of the N. I. Act is not a civil suit. At the time,
when the complainant gives his evidence,
unless a case is set up in the reply notice to
the statutory notice sent, that the
complainant did not have the wherewithal, it
cannot be expected of the complainant to
initially lead evidence to show that he had
the financial capacity. To that extent the
Courts in our view were right in holding on
those lines. However, the accused has the

right to demonstrate that the complainant in
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a particular case did not have the capacity
and therefore, the case of the accused is
acceptable which he can do by producing
independent materials, namely, by examining
his withesses and producing documents. It is
also open to him to establish the very same
aspect by pointing to the materials produced
by the complainant himself. He can further,
more importantly, achieve this result through
the cross examination of the withesses of the
complainant. Ultimately, it becomes the duty
of the Courts to consider carefully and
appreciate the totality of the evidence and
then come to a conclusion whether in the
given case, the accused has shown that the
case of the complainant is in peril for the
reason that the accused has established a

probable defence.
GWIsd YSIEl Hi UUIMA s2d Rieglical &ldail
SAoll AN 41T HAAdIH] 2419 dl 241 S1A U@l sTAAIE] A ld o]
SIUIE EIUA Sdl Ugdl AHIRIU] ol 241U ofIZ]A ofl ¥dI6] AHIUd o€l
dl 2191 4190 Hi FUIE] A Uldiell A As Yot ofl 284 4RI

ol AAudiofl 24185 el &dl dg Aiefla sdldll S1g %33R 8]
o1€f].

AIH, AEWE SIA §RAUIEN0N A12IE GURall Y] dHY 2%

S €2a19%] YRIYUIRA &lal Adll, GAIYUL %RI dSA3] A AR
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ANMJotd goAgNoe As2oll sAH-1¢ dia saH— 3¢ Aed]

¥ [Hesdid UINUd SAUIHT A1l d HIclAR dAUIRT Al Hi 441D d)

d oflA Yz 8,

38. As soon as the complainant discharges the burden to
prove that the instrument, say a cheque, was issued by the
accused for discharge of debt, the presumptive device under
Section 139 of the Act helps shifting the burden on the
accused. The effect of the presumption, in that sense, is to
transfer the evidential burden on the accused of proving that
the cheque was not received by the Bank towards the
discharge of any liability. Until this evidential burden is
discharged by the accused, the presumed fact will have to be
taken to be true, without expecting the complainant to do

anything further.

41. In order to rebut the presumption and prove to the
contrary, it is open to the accused to raise a probable defence

wherein the existence of a legally enforceable debt or liability
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can be contested. The words “until the contrary is proved’
occurring in Section 139 do not mean that accused must
necessarily prove the negative that the instrument is not
issued in discharge of any debt/liability but the accused has
the option to ask the Court to consider the non- existence of
debt/liability so probable that a prudent man ought, under
the circumstances of the case, to act upon the supposition
that debt/liability did not exist.[Basalingappa Vs. Mudibasappa
(AIR 2019 SC 1983) See also Kumar Exports Vs. Sharma
Carpets (2009) 2 SCC 513]42. In other words, the accused is
left with two options. The first option- of proving that the
debt/liability does not exist-is to lead defence evidence and
conclusively establish with certainty that the cheque was not
issued in discharge of a debt/liability. The second option is to
prove the non- existence of debt/ liability by a preponderance
of probabilities by referring to the particular circumstances of
the case. The preponderance of probability in favour of the
accused’s case may be even fifty one to forty nine and arising
out of the entire circumstances of the case, which includes:
the complainant’s version in the original complaint, the case
in the legal/demand notice, complainant’s case at the trial, as
also the plea of the accused in the reply notice, his 313
statement or at the trial as to the circumstances under which
the promissory note/cheque was executed. All of them can

raise a preponderance of probabilities justifying a finding that

there was ‘no debt/liability’. [Kumar Exports and Sharma
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Carpets, (2009) 2 SCC 513]
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