
1

 GJSK020121372024

 oo GD]GFvV oo

 lC\DTGUZGF l5|g;L5F, ;LGLIZ ;LJL, HH VG[ 
V[0LPRLO HI]0LPD[HLP 

 ;FC[AzLGL SM8"DF\4 lC\DTGUZ4 HL<,Fv;FAZSF\9F
OMHNFZL S[; G\AZ ((ZZqZ_Z$
R]SFNFGL TFZLB !$q_*qZ_Z&
VF\S Z$

U]GFGL lJUT
U]GFGL S,D WL  G[UMXLV[A,  .g:8=]D[g8  V[S8GL  S,Dv

!#( D]HA
5|YD DFlCTL VC[JF, G\AZ v
5M,L;:8[XG v
OZLIFNL 51F OZLIFNLG] GFD

5ZFU AFA],F, UMCL,4
pPVFPJP5!4 W\WMo J[5FZ4 
ZC[P 5M,MU|Fpg04 lCDTGUZ4 HLP;FAZSF\9F 

ZH]VFT OZLIFNL TZO[ lJPJPzL ov  HLPV[DPNJ[
VFZM5L 51F VFZM5LG]\ GFD ov

;FALZEF. UGLEF. ;F\B,F4
pPVFPJP$!4 W\WMo Sg:8=SXGGM4
ZC[P 5TZFJF/L D:HLNGL U,L4 5F65]Z 5F8LIF4
;JU-4 TFPlCDTGUZ4HLP;FAZSF\9F 

ZH}VFT VFZM5L TZO[ lJPJPzLov  HLPS[PJDF"

oo GD]GFvA oo
lGJ[NGGL TFZLB #_q!!qZ_Z5
5]ZFJM X~ YIFGL TFZLB #_q_*qZ_Z$
R]SFNF DF8[ ZFBJFGL TFZLB !$q_*qZ_Z&
R]SFNFGL TFZLB !$q_*qZ_Z&



2

;HF C]SDGL TFZLB s,FU] 50[ TMf !$q_*qZ_Z&

oo VFZM5LGL lJUT oo
VG]
S|D
G\P

VFZM5LG]
GFD

WZ5S0
TFZLB

HFDL
G

D]lST
TFZL
B

TCMDT X]\ lGNM"QF
KM0I]
q ;HF

SZL

SZJF
DF\ 
VFJ[,
;HF

;]GFJ6L
NZdIFG

V8SFITGM
;DI UF/M
OMPSFP;\PGL
S,D $Z(

D]HA

!
;FALZEF.
UGLEF. 
;F\B,F

v v WL G[UM
XLI[A, 
.g:8=]D[g8

V[S8GL
S,Dv
!#(
D]HA

 ;HF ! JQF"

v

oo GD]GM v S oo
OlZIFNLqARFJqgIFIF,IGF ;F1FLGL IFNL
VP OlZIFN 51F
VG]S|D GFD 5]ZFJFGM 5|SFZ
OP;P! OZLIFNLv5ZFU AFA],F, UMCL,GF 5]ZFJFG]\ 

;MU\NGFD]
OZLIFNLGL ;MU\N 5ZGL 
H]AFGLvVF\Sv_$

OlZIFNLqARFJqgIFIF,IGF VF\SGL IFNL
VP OlZIFN

VG]S|D VF\S ;\bIF J6"G
!P VF\S o Ov!5qOP; VFZM5LV[ VF5[, R[S 

ZP VF\S o Ov!&qOP; VFZM5LGL A[\S[ VF5[, R[S ZL8G" D[DM

#P VF\S o Ov!*qOP; VFZM5LG[ VF5[, GM8L; GL SM5L

$P VF\S o Ov!(qOP; ZHLP5MPV[0LPGL ;O[N 5FJTL V;, 



3

5P VF\S o Ov!)qOP; VMG,F.G 8=[SL\U ZL5M8" 

 

qqq R]SFNM qqq

s!f OZLIFNGL 8]\SDF\ ClSST   ov 

  OZLIFNLG[ VFZM5L 5F;[YL ~FPZ4__4___qv ,[JFGF GLS/TF CM.

VFZM5LV[ OZLIFNLG[ ;NZ ZSD 5[8[ VFZM5LV[ T[DGF BFTFGM R[S VF5[,P H[ R[S A[\

SDF\  ZH]  SZTF ZL8G"  YI[, H[YL ;NZ ZSD J;], D[/JJF OZLIFNLV[  VF SFDGF

VFZM5L lJ~wW lCDTGUZGF D[PV[0LxG, RLO HI]0LP D[HLP;FC[AzLGL SM8"DF\ lS|

DLG,  S[;  G\P  #__$qZ_!)  YL  WL  G[UMP.g:8=]D[g8  V[S8GL  S,Dv

!#( VgJI[ VF SFDGF VFZM5L lJ~wW OZLIFN NFB, SZ[, T[ AFAT[YL VF SFDGF

VFZM5L  JFS[O  K[P  tIFZAFN  ;NZ  S[;GF  SFD[  VFZM5L  VG[  OZLIFNL

JrR[  ;]BN  ;DFWFG  D]HA  VF  SFDGF  VFZM5LV[  T[  ;DI[  V[8,[  S[  TFP#!q

!qZ_Z$  GF  ZMH  ;NZ  R[SGL  ZSD  5{SLGL  ZSDDF\YL  ~FP!54___qv  ZMS0F

OZLIFNLG[  R]SJL  VF5[, VG[  AFSL  ZC[TL  ZSD ~FP!4(54___qv 5]ZF  DF8[  VF

SFDGF VFZM5LV[ T[DG] BFT] RF,TL A[\S4 A[\S VMO DCFZFQ8=45ZA0F XFBFGM R[S G\

P  _##ZZ#  GM  TFP!q&qZ_Z$  GF  ZMH  VFZM5LV[  HFT[  ;CL  SZL  R[S  ;CL

SZLG[ OZLIFNLG[ VF5[,P H[YL OZLIFNLV[ VF SFDGF VFZM5L ;FD[ SZ[, lS|DLG, S[;

G\P  #__$qZ_!)  GFDNFZ  SM8"DF\  TFP#!q!qZ_Z$  GF  ZMH  JLY0=M  SZ[,P

tIFZAFN  OZLIFNLV[  VFZM5LV[  VF5[,  R[S  A[\S4  lCDTGUZ GFUZLS  ;CSFZL  A[\

S  ,L4lCDTGUZ XFBFGF  BFTFDF\  TFP!q&qZ_Z$ GF ZMH EZTF ;NZ R[S  ccO\

0; .G;OL;LIg8cc GF X[ZF ;FY[ TFP5q&qZ_Z$ GFZMH 5ZT VFJ[,P H[GL HF6

VFZM5LG[ SZTF OZLIFNLG[ p0Fp HJFA VF5[,P H[YL OZLIFNLV[ TFP!q*qZ_Z$

GF ZMH ZHLP5MPV[0LPYL GM8L; VF5[,LP H[ VF SFDGF VFZM5LG[ TFP!_q*qZ_Z$
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GF AHL UI[, K[  T[D KTF\  R[SGL ,[6L ZSD R]SJL VF5[, GYL S[  SM. HJFA

VF5[, GYLP H[YL OZLIFNLV[ CF,GL OZLIFN NFB, SZ[, K[P 

sZf VFZM5L ;FD[ 5|M;[; .:I] SZTF VFZM5LG[ ;Dg; SFIN[;Z AHL HTF VFZM5L

VNF,TDF p5l:YT YI[,4 VFZM5LG[ OZLIFNGL GS, D/L UI[, CMJFGL BF+L

SIF"  AFN4  SM8"  wJFZF  VFZM5LG[  U]GFGL  ;DH  VF5L4  VF\Sv* YL  %,L  ,[JFDF

VFJTF\  VFZM5LV[  U]gCFGM  .gSFZ  SZ[,P  tIFZAFN  OZLIFN  51FGM  S[;  5]ZFJM

;F\E/JF DF8[ D],TJL ZFBJFDF VFJ[,P tIFZAFN VFZM5L ;FD[GF S[;GL SFI"JFCL

VFU/ R,FJJFDF VFJ[, VG[ OZLIFN 51F[ ZH] YI[, 5]ZFJFG[ Z[S0" SZJFDF VFJ[,P

s#f  ;NZ SFD[ OlZIFN51F TZO[ GLR[ D]HAGF DF{lBS T[DH N:TFJ[HL 5]ZFJF ZH]

SZJFDF\ VFJ[,F K[P OZLIFN51F wJFZF p5ZMST 8F\S[, lS|DLG, D[gI]V, GF 5[ZFv

!*)vV[ DF\ lGN["QF SZ[, VG[ 9ZFJ[, SMQ8S VG[ OMD" ;L DF\ H6FJ[, DM{lBS T[DH

N:TFJ[HL 5]ZFJF ZH] SZ[,F K[P 5]GZFJT"G 8F/JFGF pN['XYL V+[ H6FJ[, GYLP

VF l;JFI OZLIFN51F[  VgI SF[. DF{BLS S[  N:TFJ[HL 5]ZFJF[  ZH]  SZJFDF\  VFJ[,

GYLP T[DH OZLIFN 51F[ CJ[ 5KL 5]ZFJM ZH] SZJM GYL T[ ;AA D{FBLS ZH]VFT SZL

HFC[Z SZ[, K[PT[DH VFZM5L 51F[ SM. 5]ZFJM ZH] SZ[, GYLP 

s$f lS|P5|MPSM0GL S,Dv#!# VgJI[ VFZM5LG] lJX[QF lGJ[NGP

 OZLIFN  51F[  VFZM5L  lJZ]wW  ZH]  YI[,  5|:T]T  5]ZFJF  p5ZYL  VF

SFDGF VFZM5LG] lJX[QF lGJ[NG ,[JFGF TASS[ SFI"JFCL D],tJL ZFBJFDF\ VFJ[,P

tIFZAFN VFZM5LG]\ lS|P5MPSM0GL S,Dv#!# D]HA lJX[QF lGJ[NG ,[JFDF\ VFJ[,

H[DF VFZM5LV[ OZLIFN 51F GF 5]ZFJF GL TDFD CSLSTF[ GSFZ[, K[ T[DH lJX[QFDF\

H6FJ[,  K[  S[4  ccVDM  VFZM5LV[  OZLIFNLG[  VFJM  SM.  R[S  VF5[,  G  CM.

VG[ OZLIFNLV[ SM. GM8L; DMS,[, CMI V[J] AG[, CMI T[ AFATGM SM. 5]ZFJM ZH]

SZ[, G CMI VDM VFZM5L p5Z BM8M S[; SZ[, K[Pcc 
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s5f    N,L,M

  VF  SFD[  OZLIFN  51F[  T[VMGF  lJPJPzL NJFZF  lJUTJFZGL  DF{lBS N,L,

SZJFDF\  VFJ[,  K[  S[4  OlZIFNLV[  WL  G[UMXLI[A,  .g:8]D[g8  V[S8  !((!  GL

S,Dv!#( D]HAGF TDFD H~ZL TtJM 5]ZJFZ SZ[, K[ VG[ T[VMGM S[; DF{lBS

VG[ N:TFJ[HL 5]ZFJFYL ;FlAT SZ[, K[ VG[ VFZM5L 5Z H[ 5]ZFJFGF B\0G SZJFGM

AMHM CTM T[G]\ B\0G SZJFDF\ VFZM5L TN'G lGQO/ lGJ0[, K[P VF SFD[ OZLIFNLGF

DF{BLS T[DH N:TFJ[HL 5]ZFJF lJZ]wWGF VFZM5L 51F NJFZF SM. B\0GFtDS 5]ZFJF

ZH]  YI[,  G  CMI  H[YL  VFZM5L  ;FD[GM  OZLIFN  51F[  S[;  5]ZJFZ  SZ[,  CMI

VFZM5LG[ SFINFDF\ lGWF"ZLT SZ[, DC¿D ;HF SZJF T[DH R[S D]HAGL ZSD J/TZ

TZLS[ V5FJJF VZH SZ[, K[P 

VF SFDGF VFZM5L TO[" lJPJSL,zL wJFZF VF\SvZ5 wJFZF ,[BLT N,L,M ZH]

SZ[, K[ JW]DF\ VFZM5L51F TZO[ GLR[ D]HAGM GFDNFZ J0L VNF,TGM R]SFNM ZH]

YI[, K[ H[ DFG;C J\RF6[ ,LWMP

M.D.THOMAS V/S P.S.JALEEL & ANR. ON 13 APRIL 2009 

SUPREME COURT OF MEHTA

CRIMINAL APPEAL NO 711 OF 2009 

s&f OZLIFN 51F TZO[ ZH] YI[, 5|:T]T 5]ZFJF p5ZYL4 OZLIFNGF gIFILS lG6"I

DF8[ GLR[ D]HAGF D]N'FVM p5:YLT  YFI K[P

sVf       qq  D]N'FVM  qq

s!f X]\  OlZIFNL  ;FALT  SZ[  K[  S[4  VFZM5LV[  OZLIFNLG[  OZLIFN  DF

H6FJ[,  SFIN[;ZGL ,[6L ZSDGL R]SJ6L 5[8[ OZLIFNDF H6FJ[,

TSZFZL  R[S  VF5[,  K[  VG[  T[  R[S  A[\S  DF  l:JSFZJF  DF8[  EZTF
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J6R]SJFI[ R[S 5ZT YI[, VG[ VFZM5LV[ T[ R[SGL ZSDG] R]SJ6]

GCL  SZL4  WL  G[UMXLV[A, .g:8=]D[g8  V[S8GL  S,Dv!#( D]HA

U]GM SZ[, K[ m

sZf X]\ C]SD m

sAf p5ZF[ST D]N'FVF[ VgJI[ DFZF lG6"IF[ GLR[ D]HA K[P

D]N'F G\P! CSFZDF\ 

D]N'F G\PZ  VFBZL C]SD D]HAP

vo SFZ6Mov

s*f OZLIFN51FGF  5]ZFJFGF[  EFZ  TYF  VFZF[5LGF  XLZ[  VFJTF  5]ZFJFGF  EFZ

AFAT[ l;wWF\TF[ 5|:YFl5T SZ[,F K[P T[ AFAT[ GFDNFZ ;JM"rR VNF,TGF lJlJW

R]SFNFVMDF\ H[ ;]RGFVF[ TYF l;wWF\T[F 5|:YFl5T SZJFDF\ VFJ[, K[ T[ wIFG[ ,[JF

VNF,TG[ gIFIMRLT H6F. VFJ[ K[P H[ R]SFNF GLR[ D]HA K[P 

s!f ALZ l;\3 lJZ]wW D]S[XS]DFZ Z_!) s$f V[;P;LP;LP!)*| 5[ZFv#*4 #(4 $_

37.   A meaningful  reading of  the provisions of  the Negotiable

Instruments  Act  including,  in  particular,  Sections  20,  87  and

139,makes it amply clear that a person who signs a cheque and

makes  it  over  to  the  payee  remains  liable  unless  he  adduces

evidence  to  rebut  the  presumption  that  the  cheque  had  been

issued for payment of a debt or in discharge of a liability. It is

immaterial that the cheque may have been filled in by any person

other than the drawer, if the cheque is duly signed by the drawer.

If the cheque is otherwise valid, the penal provisions of Section

138 would be attracted.

38. If  a  signed  blank  cheque  is  voluntarily  presented  to  a
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payee, towards some payment, the payee may fill up the amount

and  other  particulars.  This  in  itself  would  not  invalidate  the

cheque. The onus would still be on the accused to prove that the

cheque was not in discharge of a debt or liability by adducing

evidence. 

40. Even a blank cheque leaf, voluntarily signed and handed

over  by  the  accused,  which  is  towards  some  payment,  would

attract  presumption  under  Section  139  of  the  Negotiable

Instruments Act, in the absence of any cogent evidence to show

that the cheque was not issued in discharge of a debt.

sZf A;F,LUF%5F lJZ]wW D]NLA;F%5F Z_!)s5f V[;P;LP;LP

$!( 5[ZFvZ#

23. We having noticed the ratio laid down by this Court in above

cases  on  Sections  118(a)  and  139,  we  now  summarise  the

principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of

the Act mandates a presumption that the cheque was for

the discharge of any debt or other liability.

(ii) The  presumption  under  Section  139  is  a  rebuttable

presumption and the onus is on the accused to raise the

probable defence. The standard of proof for rebutting the

presumption is that of preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely

on evidence led by him or accused can also rely on the

materials submitted by the complainant in order to raise a

probable  defence.  Inference  of  preponderance  of

probabilities  can  be  drawn not  only  from the  materials
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brought on record by the parties but also by reference to

the circumstances upon which they rely. 

(iv) That  it  is  not  necessary for  the accused to  come in the

witness  box  in  support  of  his  defence,  Section  139

imposed  an  evidentiary  burden  and  not  a  persuasive

burden. 

(v) It is not necessary for the accused to come in the witness

box to support his defence.

VFD  p5ZMST  GFDNFZ  ;JM"rR  VNF,T[  5MTFGF

R]SFNFDF\  :5Q8  9ZFJ[,  K[  S[4  HIFZ[  R[S  VFZM5L  wJFZF

VF5JFDF\ VFJ[, CMJFG]\ Z[S0" 5Z 5]ZJFZ YFI tIFZ[ VFJM R[S

T[ VFZM5LV[ SM. SFIN[;ZGF ,[6F S[ HJFANFZL VNF SZJF

VF5[, GYL T[JL ClSST 5]ZJFZ SZJFGL HJFANFZL VFZM5LGF

XLZ[  ZC[, K[  VG[  5|:T'T SFINFGL S,Dv!#) G]  VG]DFG

OZLIFNLGL  TZO[6DF\  SZJFG]  ZC[  K[P  GFDNFZ  ;JM"rR

VNF,T[ 5MTFGF p5ZMST R]SFNFDF\  V[J]  56 9ZFJ[, K[ S[4

VFZM5LV[  5MTFGL  ;CL  SZL  SMZM

R[S  :J[rKFV[  OZLIFNLG[  VF5[,  CMI tIFZ[  56 VFJM  R[S

VFZM5LV[ SM. ,[6F S[ HJFANFZL 5[8[ OZLIFNLG[ VF5[, CMI

T[J] OZLIFNLGL TZO[6DF\ VNF,T[ VG]DFG SZJFG]\ ZC[ K[P 

s(fP OZLIFNLGL OZLIFN ;\NE[" SFINFSLI HMUJF. GLR[ D]HA K[ ov

s(P!f WL G[UMXLV[A, .g:8=]D[g8 V[S8 S,Dv!#( 

;DU|  VYJF V\XT N[JF  VYJF ALHL  HJFANFZL  VNF  SZJF  DF8[  A[gSZ
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5F;[GF  5MTFGF  BFTFDFYL4  ALHL  jIlSTG[  GF6F\GL  ZSD  R]SJJF

DF8[  T[  BFTFDFYL  SM.  jIlSTV[  ,B[, SM. R[S4  T[  BFTFDF  HDF GF6F ZSD4

R[S  :JLSZFJF  DF8[  V5]ZTF  CMJFGF  VYJF  T[  A[\S  ;FY[  SZ[,L  SA],FT  wJFZF

T[ BFTFDF\YL EZJFGL UM9J6 SZ[,L ZSD SZTF JW] CMJFG[ SFZ6[4 EZ5F. YIF

lJGF A[\S  5ZT SZ[4  tIFZ[  T[JL  jIlSTV[  U]GM  SIM"  CMJFG]\  U6FX[  VG[  T[G[  VF

VlWlGIDGL ALHL SM. 56 HMUJF.VMGM AFW VFjIF l;JFI4 A[ JQF" ;]WLGL

S[NGL VYJF R[SGL ZSD SZTF\  AD6L ZSDGM N\0 VYJF T[  A\G[  lX1FF SZJFDF

VFJX[P

5Z\T] VF S,DDF\GM SM. 56 DHS]Z ,FU] 50X[ GCL l;JFI S[v

sV[f R[S p5Z H[ TFZLB ,BL CMI T[ TFZLB YL K DCLGFGL D]NT VYJF

R[SGL H[ SFIN[;ZGL D]NT CMI T[ A[DF\YL H[ JC[,L CMI T[ D]NTGL V\

NZ R[S A[\SDF ZH] SZJFDF VFjIM CMI4

sALf R[SGM 5[. VYJF IYF S|DWFZS T[ R[S J6 R]SjIM 5ZT VFJJF ;\

A\WL  A[\S  5F;[YL  T[G[  DFCLTL  D?IFGF  +L;  lNJ;GL  V\NZ

R[S  ,BGFZG[  ,[lBTDF  GM8L;  VF5LG[  GF6F\GL  ;NZC]\  ZSDGL

R]SJ6L SZJF DF8[ DF\U6L SZL CMI VG[

s;Lf V[JF  R[S  ,BGFZ[  R[S  ,[GFZ  R[SGF  5[.  VYJF  T[GF  IYFS|D

WFZSG[  ;NZC]\  GF6F\GL  R]SJ6L  ;NZC]\  GM8L;  D?IFGF  5\NZ

lNJ;GL V\NZ SZL G CMI4 

:5Q8LSZ6 ov VF S,DGF C[T]VM DF8[ cc N[JF VYJF HJFANFZL cc V[8,[

SFIN[;Z VD, SZL XSFI T[JF N[JF VYJF ALHL HJFANFZLP

s(PZf S,Dv!!( J8FpBT lJX[ DFGL ,[JFGL AFAT ov
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V[YL  lJ~wWG]\  ;FlAT  G  YFI  tIF\  ;]WL  GLR[  5|DF6[  DFGL  ,[JFDF  

VFJX[P

Sf NZ[S  J8FpBT  VJ[HG[  DF8[  SZL  VF%I]\  VYJF  ,BL  VF%I]\  CT]\4
VG[ V[J]\  NZ[S BT HIFZ[ T[ :JLSFZJFDF\ VFjI] CMI T[GF p5Z X[ZM
SZL VF5JFDF\ VFjIM CMI4 T[ J8FJJFDF\ VFjI]\ CMI VYJF TANL,
SZJFDF\ VFjI] CMI4 tIFZ[ T[ VJ[HG[ DF8[ :JLSFI]" CT]\4 T[GF p5Z X[ZM
SZL VF%IM CTM4 T[ J8FjI]\ CT]\ VYJF TANL, SI]" CT]P

Bf TFZLB lJX[ o

H[GF  p5Z  TFZLB  CMI  T[J]\  NZ[S  J8FpBT  T[  TFZLB[  SZL  VF%I]
VYJF ,BL VF%I]\ CT]\P

Uf :JLSFZGF ;DI lJX[ o

:JLSFZFI[,]\  NZ[S  lJlGDI5T|  T[GL  TFZLB  5KL  VG[  T[  5FSIFGL
TFZLB 5C[,F\ JFHAL ;DIDF\ :JLSFZJDF\ VFjI] CT]\P

3f TANL,LGF ;DI lJX[ o

SM. J8Fp BTGL NZ[S TANL,L T[ BT 5FSJFGL TFZLB 5C[,F\  Y.
CTLP

Rf X[ZFVMGF S|D lJX[ o

SM. J8Fp BT p5Z SZ[,F\ CMJFG]\ H6FTF X[ZF T[ BT p5Z H[ S|DDF\
SZ[,F H6FTF CMI T[ S|DDF\ SZ[,F CTF¸

Kf :8[d5 lJX[ o

       BMJF.  UI[,L  5|MDL;ZL  GM84lJlGDI5T|  VYJF  R[S  p5Z
ZLT;Z :8[d5 ,UF0[,M CTMP

Hf WFZS IYFS|D WFZS K[ V[D DFGL ,[JF lJX[  o

     SM. J8Fp BTGM WFZS IYFS|D WFZS K[o 5Z\T]  HIFZ[  T[  BT T[GF
SFIN[;ZGF DF,LS 5F;[YL4 VYJF T[GM SFIN[;ZGM CJF,M WZFJTL
jIlST 5F;[YL4  SM. U]GM  SZLG[  VYJF  S58YL  D[/JJFDF\  VFjI]\
CMI4 VYJF T[ BT SZL VF5GFZ VYJF :JLSFZGFZ 5F;[YL SM. U]GM
SZLG[ VYJF S58YL4 VYJF U[ZSFIN[;Z VJ[HG[ AN,[ D[/JJFDF\
VFjI]\ CMI tIFZ[4 T[ BTGM WFZS 5MT[ IYFS|D WFZS K[ V[D ;FALT
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SZJFGM AMHM T[GF p5Z K[P

s(P#fWL G[UMXLV[A, .g:8=]D[g8 V[S8 S,Dv!#)

lJ~wWGL CSLST ;FlAT GF YFI tIF\  ;]WL V[J]\  VG]DFG SZJFDF

VFJX[ S[4 T[ R[S WFZ6 SZGFZ[4 T[ R[S S,Dv!#( DF\ NXF"jIF D]HA T[GF

SM. N[JFGF VYJF VgI HJFANFZLGF 5}Z[5}ZF VYJF T[GF SM. EFUDFYL

AMHD]ST YJFGF AN,FDF T[ R[S D[/jIM CX[P

s(P$f S,Dv!$& A[\SGL l:,5 VD]S TyIMGF 5|YDNXL" 5]ZFJF ov

SM8"  4VF  5|SZ6 C[9/GL  NZ[S  SFI"JFCLGF  ;\NE"DF\4  A[\SGL  l:,5

VYJF  T[GF  5Z  R[SGM  Vl:JSFZ  SZJFDF  VFjIM  CMJFG]  NXF"JT]

VlWS'T ;L, WZFJTF D[DMGF ZH] SZJF 5Z4 R[S GF VGFNZ GL CSLST DFGL

,[JFGL  ZC[X[Pl;JFI  S[4  HIF\  ;]WL  R[S  GF  VGFNZ  YIFGL  CSLST

BM8L ;FALT GF YFIP

s(P5fG[UMXLV[A, .g:8=]D[g8 V[S8 GL S,Dv!#( GF VFJxIS TtJMo

 VFZF[5L  ;FD[GF[  VF1F[l5T U]gCF[  ;FlAT SZJF DF8[  OZLIFNLV[  WL

G[UF[XLV[A, .g:8=]D[g8 V[S8 !((! GF VFJxIS TtJF[  ;FlAT SZJFGF

ZC[ K[P  GFP ;]l5|D SM8" GF H]U[X ;[CU, lJP XDX[Zl;\U UMUL sZ__)f!$

V[;P;LP;LP&(#4 GF R]SFNF DF H6FJ[, WL G[UF[XLV[A, .g:8=]D[g8 V[S8

S,Dv!#( GF GLR[  D]HAGF VFJxIS TtJF[  5]ZJFZ SZJFGL HJFANFZL

OZLIFNL  5Z  ZC[,L  K[  VG[  T[  TtJM  ;\TMQFFIF  AFN  H  R[S  ,BLVF5GFZ

s0=MVZf V[ p5ZMST SFINF C[9/ U]GM SZ[, K[ T[D DFGL ,[JFG] K[P

!P VFZF[5LV[  5F[TFGF  wJFZF  lGEFJJFDF\  VFJTF  BFTFDF\YL

GF6F\ R]SJJF ALHL jIlSTG[ R[S ,BL VF5[,P

ZP VFZF[5LV[  OZLIFNLG[  VFJF[  R[S  ;DU|  VYJF  V\XTo
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SFIN[;ZG]\ N[J] VYJF HJFANFZL VNF SZJF DF8[ VF5[, CTF[P

#P R[S  H[  TFZLB[  ,B[,  CTF[  T[  TFZLBYL  R[SGL

lGIT ;DIDIF"NFDF\ ZH] SZJFDF\ VFJ[, CTF[P

$P A[\S NJFZF R[S J6R]SJFI[ 5ZT SZ[,P

5P R[S  5ZT  YIFGL  DFlCTL  D?IF  AFN  OZLIFNLV[  ;DI

DIF"NFDF\  GF6F\GL DF\U6L SZTL ,[lBT GF[8L; R[S ,BGFZ

s0=MVZf G[ DF[S,[, CTLP

&P R[S  ,BGFZ  s0=MVZfVFJL  ,[lBT GF[8L; D/L  UI[, CF[JF

KTF\ R[SGF GF6F\ ;DI DIF"NFDF\ R]SJL VF5[,F GYLP

s)f SFINF GL HMUJF. GF ;\NE" DF 5]ZFJFG] D]<IF\SG o

VF  SFD[  CF,GF OZLIFNL  wJFZF  VFZF[5L  ;FD[  WL  G[UF[XLV[A, .g:8=]D[g8

V[S8  S,Dv!#(  D]HAGF[  VF1F[5  D]SJFDF\  VFJ[,  K[P  tIFZ[  ;NZ  U]GFGF

TtJF[  p5ZF[ST SZJFDF\  VFJ[, RRF"  ;FY[  WL G[UF[XLV[A, .g:8=]D[g8 V[S8 GL

S,Dv!!(sV[f TYF S,Dv!#) VG];FZ  OZLIFNLGL  TZO[6DF\  VG]DFGF[  SZL

XSFI T[JL HF[UJF. K[P WL G[UF[XLV[A, .g:8=]D[g8 V[S8 GL S,Dv!!(sV[f GL

HF[UJF. VG];FZ  HIF\  ;]WL  lJZ]wWG]  ;FlAT GF  YFI tIF\  ;]WL  NZ[S  J8FpBT

VJ[HGF  DF8[  SZL  VF%IFG]\  DFGL  ,[JFDF\  VFJX[P  T[  H  ZLT[  WL

G[UF[XLV[A,  .g:8=]D[g8  V[S8  GL  S,Dv!#)  GL  HF[UJF.  J\RF6[

,[JFDF\  VFJ[  TF[  lJ[Z]wWGL  CSLST  ;FlAT  G  YFI  tIF\  ;]WL  VG]DFG  SZJFDF\

VFJX[ S[ R[SGF WFZ6STF"V[ T[ R[S WL G[UF[XLV[A, .g:8=]D[g8 V[S8GL S,Dv

!#( GL  HF[UJF.  VG];FZ  T[DGF  SFIN[;ZGF  N[JF  VYJF  HJFANFZLGL  V\XTo

VYJF  5]6"  R]SJ6L  DF8[  D[/JJFDF\  VFJ[,  K[P  p5ZF[ST  A\gG[  S,D  C[9/

OZLIFNLGL TZO[6DF\ VG]DFG Y. XS[P 5Z\T]]4 A\gG[ HF[UJF.DF\ cclJZ]wWG]\ ;FlAT
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GF YFI TF[cc T[JF XaNF[ 5|IF[HJFDF\ VFJ[, K[P lJZ]wWG]\ 5]ZJFZ GF YFI T[ XaNF[GF

VY"38G  VG];FZ  VG]DFGG]\  B\0G  VFZF[5LV[  5|L5|F[g0Zg;  VF[O  5|F[AL,L8L

IFG[ S[ ;\ElJT TyI TZO NF[ZJ6L SZTF 5]ZFJFYL VG]DFGG]\ B\0G SZJFG]\ K[P H[ ;\

ElJT  TyI  TZO  NF[ZL  HTF[  5]ZFJF[  V[8,[  S[  H[  ZLT[  ;DHNFZ  jIlST  ;DHL

XS[ T[JF[ CF[JF[ HF[.V[P DF+ 0LGF., SZJFYL VG]DFGG]\ B\0G Y. XS[ GCLP VFJ]\

VG]DFG  B\0G  SZJFGF[  AF[HF[  VFZF[5LGF  XLZ[  ZC[  K[PT[H  ZLT[  WL  G[UMXLV[A,

>g:8=]D[g8 V[S8 GL S,D !$& GL HMUJF. VG]XFZ A[\SGL l:,5 VD]S TyIMGF ;\

NE"DF 5|FYDLS 5]ZFJM K[POZLIFN51F[ R[SGM VGFNZ YIFG] ATFJJF DF8[ A\[S l:,5

VYJF D[DM S[ H[GF p5Z A[\SG] VlWS'T ;L, CMI T[ ZH] SZ[ tIFZ[4 R[SGM VGFNZ

YI[,M K[ T[J] 5|YDNXL" SM8" VG]DFG SZL XS[ K[P l;JFI S[ HIF\ ;]WL VFJL CSLST

BM8L ;FALT SZJFDF GF VFJ[P

s!_f OZLIFNGL  CSLSTM4  Z[S0"  p5ZGF  5]ZFJF4  SFINFSLI  HMUJF.VM  N,L,M

wIFG[  ,[TF\4  p5ZMST D]N'FVMGF HJFA V\U[GF DFZF lJUTJFZGF SFZ6MqTFZ6M

GLR[ D]HA K[P

;FDFgI  ZLT[  5|YD  OZLIFNLV[  5MTFGM  S[;  X\SFVMYL  5Z  ;FALT  SZJM

HM.V[P  T[JL  SFINF  GL ZLTZ;D VG[  SFINFGF 5|:YFl5T l;wWF\TM  K[P  OZLIFNL

wJFZF  OZLIFN  NFB,  SZ[,  K[  VG[  H[  VF1F[5M  SZ[,F  K[  T[GF  VG];\WFG[

VF\Sv$ YL  ;ZT5F;G]\  ;MU\NGFD]  ZH]  SZ[,  K[P  T[DH VF\Sv!5 YL  !)  JF/F

N:TFJ[HM ZH] SZ[, K[ T[ H]AFGLDF ZLOZ SZ[, K[P

         VF SFD[ OZLIFNLV[ ;ZT5F;G] ;MU\NGFD] NFB, SZ[, K[P H[DF\4 VF\Sv!5 YL

ZH] YI[, R[S GL lJUTM ;ZT5F;GF ;MU\NGFDFDF\ ZLOZ SZ[, K[ VG[ T[ ZLT[ R[S GL

CSLSTM  G[  5]ZFJF  WFZFGL  HMUJF.  D]HA  ;FlAT  SZ[,L  K[P  H[YL
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VFZM5LV[  OZLIFNLG[  VF\Sv!5 JF/M  R[S  VF5[,M  K[  T[J]  ;FlAT  YI[,]  K[P

VFZM5LV[  OZLIFNLG[  TSZFZL  R[S  SFIN[;Z  GF  N[JF  VG[  HJFANFZL  5[8[  VF5[,

K[ S[ S[D m T[GL RRF" 5FK/YL SZJFDF VFJ[, K[P T[ 5C[,F R[S ;DIDIF"NFDF ZH]

YI[, K[ S[ S[Dm T[ HMJFDF VFJ[ TM4 ;NZ R[S TFZLB _!q_&qZ_Z$ GF ZMH GM

K[P  SM.  56  R[S  H[  T[  R[S  GL  TFZLB  YL  K  DCLGF  GL  V\NZ  VYJF

R[SGL ;DIDIF"NF H[ T[ ;DIGF SFINFYL H[ GSSL YI[,L CMI T[DFYL H[ 5C[,F CMI

T[ ;DIDF\ R[S A[gSDF ZH] YI[,M CMJM HM.V[P T[DH VF\Sv!& JF/F ZL8"G D[DM DF\

NXF"J[, K[ VG[ R[S ZL8"G TFP_5q_&qZ_Z$ GF ZMH YI[, K[P VF\Sv!5 JF/M

R[S p5Z NXF"jIF D]HA R[S .:I] YIFGF +6 DF; ;]WL J[,L0 K[P H[YL4 TSZFZL

R[S  ;DI  DIF"NFDF\  A[\SDF\  :JLSFZJF  ZH]  YI[,  K[  T[  ;FALT  YI[,]  K[P

OZLIFNLV[  ;NZC]  R[S  T[VMGL  A[\S  DFZOT[  :JLSFZJF  ZH]  SZTF\  ;NZ  R[S

J6R]SjI[ 5ZT YI[,4 T[GL HF6 OZLIFNLG[ A[\S XFBF wJFZF TFP_5q_&qZ_Z$

GF ZL8"G D[DF[ YL SZ[,L4 H[DF\ TSZFZL R[SGM G\AZ TYF TSZFZL R[S GL ZSD 56

NXF"J[, K[  T[ H K[P T[DH ZL8G" D[DF 5Z A[\S GM ZFpg0;L, TYF ;CL 56 SZ[,

K[PJW]DF\4 ZL8"G  D[DM ccO\0; .G;OL;LIg8cc GF SFZ6[  ZL8"G YI[, K[ T[ NXF"J[,

K[P  p5ZMST R[S J6R]SjI[ 5ZT YTF OZLIFNLV[ JSL, DFZOT[ SFIN[;ZGL GM8L;

VFZM5LG[ VF5[,L T[ GM8L; VFZM5LG[ AHL UI[, K[ H[YL SFINFDF\ 5|:YFl5T YI[,F

l;wWFTM  wIFG[  ,[TF\  GM8L;  GL  HF6  VFZM5L  G[  K[  T[  DFGL  ,[JFG]\  K[P

T[ ZLT[ p5ZMST R[S 5ZT YTF ZSDGF DF\U6FGL SFIN[;ZGL GM8L; VFZM5LG[ AHL

UI[, K[ T[DH GM8L;GL CSLSTM HMTF\4 OZLIFNGL CSLSTMG[ ;DY"G D/[ K[ TYF

OZLIFN DF H6FJ[, R[S VG[  R[S GL lJUTM G[  ;DY"G D/[   K[P  H[YL EFZTLI

5]ZFJF WFZFGL HMUJF.VM D]HA R[S ZL8"G YTF R[SGF ZSDGL DF\U6F GL SFINF

D]HA GL GM8L; VFZM5L G[ ;DI DIF"NF DF VF5[,L K[P T[ ;FALT YI[,] K[P
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;FDFgI  ZLT[  5|YD  OZLIFNLV[  5MTFGM  S[;  X\SFVMYL  5Z  ;FALT  SZJM

HM.V[P  OZLIFNLV[  V;,  R[S4  GM8L;GL  AHJ6L  YI[,FGL  VMG,F.G

Sg;F.GD[g8 TYF ZL8"G D[DM ZH] SZ[, K[ VG[ ;ZT5F;G] ;MU\NGFD] 56 ZH] SZ[,

K[  VG[  lJ8G[X  AM1FDF  VFJL  p,8T5F;  56  SZ[,  K[P  T[  GM\WJ]  VFJxIS

K[ S[ TSZFZL R[SDF\ SZ[,L ;CL AFAT[ VFZM5LV[ SM. TSZFZ ,LW[,L GYLP H[YL R[S

p5ZGL  ;CL  AFAT[  VFZM5LV[  :JLS'TL  SZ[,L  K[P  H[YL  WL  G[P.PV[S8GL  S,Dv

!!(sV[f D]HA VFZM5LV[ R[S VJ[H DF8[ SZL VF%IM CTM VYJF TM ,BL VF%IM

CTM T[J]\ VG]DFG K[P JW]DF WL G[P.PV[S8 GL S,Dv!#) C[9/ VFZM5L lJZ]wW G]

VG]DFG p5,aW K[ S[4 HIF\ ;]WL lJZ]wW G] ;FlAT G YFI tIF\ ;]WL R[S GF WFZ6

SZGFZ[  T[  R[S  S,Dv!#( DF  NXF"jIF  D]HA T[GF  SM.  SFIN[;ZGF  N[JF  VYJF

HJFANFZLGF 5]Z[5]ZF VYJF T[GF SM. EFUGF R]SJ6F 5[8[ TSZFZL R[S D[/jIM CX[P

CFY  p5ZGF  S[;DF  TSZFZL  R[SDF\  VFZM5LGL  ;CL  AFAT[  SM.  TSZFZ  GYL

VG[ l:JS'lT K[P H[YL CF,GF :8[H[ WL G[UMP.PV[S8GL S,Dv !!( VG[ !#) G]

VG]DFG OZLIFNLGL TZO[ DNNDF VFJ[, K[P ;DU| 5]ZFJM HMTF OZLIFN 51F[ 5MTFGM

S[; 5|YDNXL" ZLT[ ;FlAT SZ[, K[P H[YL V+[GL SM8" VG]DFG SZL XS[ K[ S[4 VFZM5L

V[ VF5[,M VYJF ,B[,M R[S SM. VJ[H VG[ SFIN[;ZGL HJFANFZL VYJF N[6F\

5[8[  VF5[,  K[P  VF  TASS[  OZLIFNLV[  SFIN[;ZG]  N[J]\  ;FALT  SZ[,]  K[P  VFD4

CJ[ ;FALTLGM EFZ VFZM5L TZO[ B;[ K[P

s!!f OZLIFN 51F wJFZF 5MTFGM S[; ;FALT SZL G[ VFZM5L TZO[ ;FALTL GM EFZ

B;[0[, K[4 tIFZ[  VFZM5L IFG[  S[  ARFJ 51F[  S[JM ARFJ ,[JFGM K[  T[  SFINFGF

5|:YFl5T  YI[,F  l;wWF\TM  wIFG[  ,[TF\4  p5ZMST  OZLIFN  51F[  VG]DFG  SZJFDF

VFJ[, A\G[  S,D C[9/ OZLIFN  51FGL  TZO[6DF 5|FZ\lES VG]DFG Y. XS[  K[P

5Z\T]4 AgG[ HMUJF.VMDF\ cc lJZ]wWG] ;FlAT GF YFI TM cc T[JF XaNM 5|IMHJFDF
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VFJ[,F K[P lJ~wWG] 5]ZJFZ G YFI T[ XaNMGF VY"38G VG];FZ VFZM5L lJZ]wW

SZJFDF VFJ[,F VG]DFGG] B\0G VFZM5LV[ l5|v5|Mg0Zg; VMO 5|MA[AL,L8L IFG[ S[

;\ElJT TyI TZO NMZJ6L SZTF 5]ZJFYL SZJFG] K[P H[ ;\ElJT TyI TZO NMZL

HTM 5]ZFJM V[ ZLT[ S[4 ;DHNFZ jIlST ;DHL XS[ T[JM CMJM HM.V[P VFJM 5]ZFJM

DF{lBS VYJF N:TFJ[HL CM. XS[ K[P OZLIFNLV[ DF{lBS VYJF N:TFJ[HL 5]ZFJF ZH]

SIF" CMI T[GF p5Z 56 VFZM5L VFWFZ ZFBL XS[ K[P T[ DF8[ VFZM5LV[ JL8G[X AM1F

DF VFJJFGL HZ]Z GYLP VFZM5L OZLIFNLGL p,8T5F; SZLG[ 5]ZFJFGM EFZ C/JM

SZL XS[ K[P T[ ZLT[ OZLIFNLV[ ZH] SZ[,F 5]ZFJFGM p5IMU SZLG[ 56 5]ZFJFGM EFZ

OZLIFNL TZO B;[0L XS[  K[P  T[DH ;\HMUM VFWFZLT 56 5]ZFJFGM EFZ VFZM5L

C/JM SZL XS[ K[P 5Z\T] DF+ 0LGF., SZJFYL VG]DFGG] B\0G Y. XS[ GCLP VFJ]

VG]DFGG] B\0G SZJFGM AMHM VFZM5LGF XLZ[ ZC[ K[P

CJ[  T[  HMJFG]\  K[  S[4  OZLIFNL  wJFZF  5|YD  5MTFGM  S[;  ;FlAT  SZ[,

K[  VG[  OZLIFNLGM  S[;  ;FALT  YTF  VFZM5LGF  XLZ[  OZLIFNLGF  5]ZFJFG]  B\0G

SZJFGM  AMHM  VFJ[,  K[4  T[  5]ZFJFGM  EFZ  C/JM  SZLG[4  X]  OZLIFNL

TZO[  OZLIFN51FGM  S[;  X\SFVMYL  5Z  ;FALT  SZJFGM  EFZ  B;[0[,  K[  m

VFZM5LV[  OZLIFNLGL  p,8T5F;  TYF  N,L,MDF  D]bItJ[  GLR[  D]HAGF

ARFJ ,LW[,F K[P  

s!Zf VF SFD[ ARFJ51F NJFZF OZLIFNLGL p,8T5F; SZJFDF\  VFJ[,L K[ H[DF

T[VMV[  T[  ClSSTGM  :JLSFZ  SZ[,  K[  S[4  T[VM  !Z  5F;  K[P  T[VM  A[\SGF  GLTL

GLIDMYL  DFCLTUFZ  K[P  T[VMG[  VFZM5L  5F;[YL  ~FPZ4__4___qv  ,[JFGF

GLS/[  K[  T[J]  OZLIFNDF\  H6FJ[,  K[  5Z\T]  ;NZC]\  ZSD  S[JL  ZLT[  ,[JFGL

GLS/[ K[ VG[ S. TFZLB[YL ,[JFGL GLS/[ K[ T[ ClSST OZLIFNDF\ H6FJ[, GYLP

T[VM NZHL SFDGM W\WM SZ[ K[ CF, T[VM SM. W\WM SZTF GYLP 5Z\T] 5C[,F 5M,MU|
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Fpg0 VG[ tIFZAFN .0Z D]SFD[ ,MS0FpG ;]WL NZHLSFDGM W\WM SZTF CTFP Z_Z_

;]WL T[VMGL JFlQF"S VFJS NZHLSFDDF\YL ~FP$4__4___qv YTL CTLP T[VMGL

B[TLGL HDLG CMI H[YL B[TLGL VFJS YFI K[  H[  HDLG NZAFZ 5F;[YL JFJJF

DF8[  ,LW[,  CTLP  T[VMGF  GFD[  SM.  HDLG  VFJ[,  GYLP  T[VM  HDLG

EF0[  ZFBLG[  B[TL  SZTF  CMI T[J]  T[DGL  OZLIFNDF\4  GM8L;DF\4  S[  ;M\UNGFDFDF\

H6FJ[, GYLP 

s ૧#fP WL G[UMXLV[A, .g:8]D[g8 V[S8GL S,Dv!#( GF VFJXIS TtJM wIFG[

,[TF  OZLIFN  51F  NJFZF  ZH]  SZJFDF\  VFJ[,  5]ZFJFG]  D]<IF\SG SZTF  VG[  ઉલટ

તપાસ દરમ્યાન  V\ULSFZ SZ[, CSLST wIFG[  ,[TF\  V[  CSLST 51FSFZM  JrR[  ALG

TSZFZL K[ S[  VF\Sv!5 YL ZH] SZ[, R[S TCMDTNFZ GF BFTF GM K[P CF,GF SFD[

VF\Sv!5 JF/F  R[S  DF\  VFZM5L  V[  5MTFGL  ;CL  G  CMJFGL  TSZFZ  ,LWL  GYL

S[ TSZFZL R[S VFZM5LV[ OZLIFNLG[ VF5[, GYL T[JL 56 SM. ZH]VFT GYLP JW] DF\

VFZM5L  GF lJX[QF  lGJ[NG DF\  56 T[VMV[  R[S  DF\  5MTFGL ;CL GYL T[JM  SM.

ARFJ ,LWM GYLP JW]DF\ VF\Sv!5 JF/F[ R[S VFZM5LGF BFTFGF[ G CMJFGL 56

SM. TSZFZ GYL VFD TSZFZL R[S V\U[ VFZM5LGL :JLS'TL ZC[, CMJFG] :5Q8 H6F.

VFJ[  K[P  VFYL  AFSL  ZC[TF  5|̀ GM  DF\  VFZM5L  V[  OZLIFNL  G[  ;JF,  JF/M  R[S

SFIN[;ZGF ,[6F 5[8[ G VF5[, CMJFGL TSZFZ AFSL ZC[ K[P 

s!5f    ;NZ  SFD[  p,8T5F;DF\  OZLIFNLV[  V[  ClSST GM  :JLSFZ  SZ[,  K[  S[4

T[VMG[ VFZM5L 5F;[YL ~FPZ4__4___qv ,[JFGF GLS/[ K[ T[J] OZLIFNDF\ H6FJ[,

K[  5Z\T]  ;NZC]\  ZSD  S[JL  ZLT[  ,[JFGL  GLS/[  K[  VG[  S.  TFZLB[YL  ,[JFGL

GLS/[ K[ T[ ClSST OZLIFNDF\ H6FJ[, GYLP T[DH T[VM HDLG EF0[ ZFBLG[ B[TL

SZTF CMI T[J] T[VMGL OZLIFNDF\4 GM8L;DF\4 S[ ;M\UNGFDFDF\ H6FJ[, GYLP 

        H[ ;\NE["  DFGL ,.V[ S[  OZLIFNL TSZFZL R[SGL ZSDGL CFY pKLGL
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VF5JF  ;1FD  G  CTF\P  5Z\T] TEDHI SINGH V/S NARAYAN DASS

MAHANT (CRIMINAL  APPEAL  NO.  362/2022  J.DATE  7TH

MARCH  2022) GF  R]SFNF  DF\  GFDP  ;]5|LD  SM8["  T[J]\  9ZFJ[,

K[ S[ HIFZ[ VFZM5L V[ OZLIFNL GL GM8L; GM HJFA VF5L VG[ OZLIFNL GL

VFlY"S XlST 50SFZ[, G CMI TM OZLIFNLV[ VFJL ZSD VF5JF T[VM VFlY"S

ZLT[  ;1FD  CTF  T[JM  5]ZFJM  VF5JFGL  SM.  H~ZLIFT  ZC[TL  GYLP

VFZF[5LGF[  ;DU|  5]ZFJM J\RF6[  ,.V[  TF[  T[DF\  SIF\I  56

VFZF[5LV[ OZLIFNLGL VFlY"S XlSTG[ 50SFZ[, GYLP H[YL p5ZMST R]SFNF GM

Z[,[Jg8 5[ZF GLR[ D]HA K[P 

9. The Trial Court and the First Appellate Court

have  noted  that  in  the  case  under  Section

138 of the N. I. Act the complainant need not

show  in  the  first  instance  that  he  had  the

capacity. The proceedings under Section 138

of the N. I. Act is not a civil suit. At the time,

when  the  complainant  gives  his  evidence,

unless a case is set up in the reply notice to

the  statutory  notice  sent,  that  the

complainant did not have the wherewithal, it

cannot  be  expected  of  the  complainant  to

initially  lead  evidence to  show that  he  had

the  financial  capacity.  To  that  extent  the

Courts in our view were right in holding on

those  lines.  However,  the  accused  has  the

right to demonstrate that the complainant in
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a particular  case did not  have the capacity

and  therefore,  the  case  of  the  accused  is

acceptable  which  he  can  do  by  producing

independent materials, namely, by examining

his witnesses and producing documents. It is

also open to him to establish the very same

aspect by pointing to the materials produced

by the complainant himself.  He can further,

more importantly, achieve this result through

the cross examination of the witnesses of the

complainant. Ultimately, it becomes the duty

of  the  Courts  to  consider  carefully  and

appreciate  the  totality  of  the  evidence  and

then  come  to  a  conclusion  whether  in  the

given case, the accused has shown that the

case  of  the  complainant  is  in  peril  for  the

reason  that  the  accused  has  established  a

probable defence. 

 p5ZMST  R]SFNF  DF\  5|:YFl5T  SZ[,  l;wWF\TG[  CF,GF

S[;GF  ;\HMUM ;FY[ D],JJFDF\ VFJ[ TM VF SFD[ 56 OZLIFNL V[ CF, GL

OZLIFN NFB, SZTF 5C[,F VFZM5L G[ VF5[, GM8L; GM HJFA VF5[, GYLP

TM VFJF ;\HMUM DF\  OZLIFNL V[ 5MTFGL 5F;[  R[S D]HA GL ZSD VFZM5L

G[ VF5JFGL VFlY"S jIJ:YF CTL T[J]\ ;FALT SZJFGL SM. H~ZLIFT ZC[TL

GYLP

          VFD4 ;NZC] SFD[ OlZIFNLGM ;MU\N p5ZGM 5]ZFJM T[DH ZH]

SZ[, N:TFJ[HL 5]ZFJFVM wIFG[ ,[TF4 ARFJ51F £FZF TSZFZL R[S VFZM5LGF
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BFTFGM  GCL  CMJFGM  SM.56  5|SFZGM  DFGJF,FIS  5]ZFJM Z[S0"

5Z ,FJJFDF\ VFJ[, GYLP VFD4 ;NZC]\ OlZIFNJF/M R[S VFZM5LGF BFTFGM

CMJFG]\  Z[S0"  p5Z  :5Q8 YFI K[P  JW]DF\  VF\Sv!5 YL  ZH]  TSZFZL  R[SDF\

VFZM5LGL  ;CL  GYL  T[JL  SM.  H  CSLST  S[  ARFJ  VFZM5L  £FZF  Z[S0"

p5Z ,FJJFDF\ VFJ[, GYLP

VF  TASS[  GFP;]l5|D  SM8"GF\  Rajesh Jain Versus Ajay

Singh2023 (0) AIJEL-SC 72588 GF R}SFNFDF\ 5[ZFv#(4 $!4 $Z DF\ WL

G[UMXLI[A,  .g;8]=D[g8  V[S8GL  S,Dv!!(  VG[  S,Dv  !#)  ;\NE["

H[ l;wWF\T 5|:YFl5T SZJFDF\ VFjIF T[ DFGE[Z J\RF6[ ,[JF DF\  VFJ[ TM

T[ GLR[ D]HA K[4

38.  As  soon  as  the  complainant  discharges  the  burden  to

prove that the instrument, say a cheque, was issued by the

accused for discharge of debt, the presumptive device under

Section  139  of  the  Act  helps  shifting  the  burden  on  the

accused. The effect of the presumption, in that sense, is to

transfer the evidential burden on the accused of proving that

the  cheque  was  not  received  by  the  Bank  towards  the

discharge  of  any  liability.  Until  this  evidential  burden  is

discharged by the accused, the presumed fact will have to be

taken to be true, without expecting the complainant to do

anything further.

41.  In  order  to  rebut  the  presumption  and  prove  to  the

contrary, it is open to the accused to raise a probable defence

wherein the existence of a legally enforceable debt or liability
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can be contested. The words ‘until the contrary is proved’

occurring  in  Section  139  do  not  mean  that  accused  must

necessarily  prove  the  negative  that  the  instrument  is  not

issued in discharge of any debt/liability but the accused has

the option to ask the Court to consider the non- existence of

debt/liability so probable that a prudent man ought, under

the circumstances of the case, to act upon the supposition

that debt/liability did not exist.[Basalingappa Vs. Mudibasappa

(AIR  2019  SC  1983)  See  also  Kumar  Exports  Vs.  Sharma

Carpets (2009) 2 SCC 513]42. In other words, the accused is

left with two options. The first option- of proving that the

debt/liability does not exist-is to lead defence evidence and

conclusively establish with certainty that the cheque was not

issued in discharge of a debt/liability. The second option is to

prove the non- existence of debt/ liability by a preponderance

of probabilities by referring to the particular circumstances of

the case. The preponderance of probability in favour of the

accused’s case may be even fifty one to forty nine and arising

out of the entire circumstances of the case, which includes:

the complainant’s version in the original complaint, the case

in the legal/demand notice, complainant’s case at the trial, as

also the plea of  the accused in  the reply  notice,  his  313

statement or at the trial as to the circumstances under which

the promissory note/cheque was executed. All  of them can

raise a preponderance of probabilities justifying a finding that

there was ‘no debt/liability’.  [Kumar Exports   and Sharma
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Carpets, (2009) 2 SCC 513]

p5ZMST GFP;]l5|D SM8"GF\  R]SFNFG[ DFGE[Z J\RF6[ ,[TF\  WL

G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!!( GL H[FUJF. D]HA4 HIF\ ;]WL

lJZ]wW  G]\  ;FlAT  GF  YFI  tIF\  ;]WL  NZ[S  J8FpBT  SFIN[;ZGF\  VJ[H

DF8[  SZL VF%IFG]\  DFGL ,[JFDF\  VFJX[P T[DH WL G[UMXLI[A, .g:8=]D[g8

V[S8GL  S,Dv!#)  GL  HF[UJF.  J\RF6[  ,[JF  DF\  VFJ[  TF[  lJZ]wWGL

CSLST  ;FlAT  G  YFI  tIF\  ;]WL  VG]DFG  SZJFDF\  VFJX[  S[  R[SGF

WFZ6STF"  V[  T[  R[S WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!#( GL

HF[UJF.  VG];FZ  T[DGF\  SFIN[;ZGF  N[JF  VYJF  HJFANFZLGL  V\XTo

VYJF 5]6" R]SJ6L DF8[ D[/J[, CX[P

s!&f    JW]DF\4 VFZM5L51F[ VFJF SFIN[;ZGF VG]DFG G] B\0G G SZTF  OZLIFNL

GL   OZLIFN  T[DH  ZH]  N:TFJ[H  VFWFZ[  OZLIFNL  GL  TZO[6DF\

VNF,T[  SFIN[;Z G]  VG]DFG SZJFG]  ZC[  K[  T[  D]HA JFNU|:T VF\Sv!5

JF/M R[S T[  VFZM5L NJFZF SFIN[;ZGF ,[6F 5[8[  OZLIFNL G[  VF5[, CMI

T[DH VFJM R[S VF\Sv!& GF ZL8G" D[DF[ DF\ NXF"J[, ccO\0; .G;OL;LIg8cc

GF X[ZF  ;FY[  5ZT VFJ[, CMI T[DH ;NZ R[S 5ZT OIF"  AFAT[ OZLIFNL

NJFZF VFZM5L G[ WMZ6;Z GM8L; GL AHJ6L SZJFDF\ VFJ[, CMI T[ TDFD

CSLSTM Z[S0" 5Z 5]ZJFZ YFI K[P tIFZ[ JFNU|:T R[S J6 :JLSFZFI[, 5ZT

OZ[, CMI tIFZ[ VFZM5L ;FD[ VF1F[5LT U]gCM 5]ZJFZ YI[, CMJFGF TFZ6 5Z

V+[GL VNF,T VFJ[ K[P

s!*f     OZLIFN51FGF\  S[; D]HA OZLIFNL NJFZF VFZM5LG[ VF5[, CFY pKLGL

ZSD R]SJL  VF5[,  G CMI  H[YL  OZLIFNL  ;FY[  JFNU|:T  R[SDF\  H6FjIF

D]HAGL ,[6L ZSD AFSL GLS/TL CMI T[GF AN,FDF\  VFZM5L NJFZF VF\
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Sv !5 JF/M R[S T[VMG[  VF5JFDF\  VFJ[, K[P  HIFZ[  VFZM5LV[  T[VMGF

lJX[QF lGJ[NGDF\ H6FJ[, K[ S[4 cc VDM VFZM5LV[ OZLIFNLG[ VFJM SM. R[S

VF5[, G CM. VG[  OZLIFNLV[  SM. GM8L; DMS,[, CMI V[J]  AG[, CMI

T[ AFATGM SM. 5]ZFJM ZH] SZ[, G CMI VDM VFZM5L p5Z BM8M S[; SZ[,

K[Pccc  VFZM5LGF  ;NZC]  ARFJ ;\NE"[  Z[S0"  5ZGM  5]ZFJM  wIFG[  ,.V[  TM4

OZLIFNLV[  VFZM5L 5Z BM8M S[; SZ[, CMI TM  T[ V\U[ SM. 5M,L; OZLIFN

SZ[, CMI T[ DT,AGM SM. 5]ZFJM VFZM5L 5MTFGF ARFJDF\ H6FJTF GYLP

VFD VG]DFG  G]  B\0G  Y. XS[  T[8,M  R]:T  lJ`JF;5F+4  EZM;F5F+4

DFGJF5F+ l5|5Mg0Zg; VMO 5|MA[AL,L8L H[8,M 5]ZFJM CMJM HM.V[ 5Z\T]

VF SFD[ VFZM5L 5MT[ SIM ARFJ ,[JFGM K[ T[ GSSL SZL XSTF GYLP H[YL

VFZM5LGM ARFJ DFGL XSFI T[D GYLPJW]DF\ ;NZ SFD[ VMG,F.G 8=[SLU

ZL5M8" ZH] ZFB[, K[ H[ wIFG[ ,[TF\4 VF SFDGF VFZM5LG[ GM8L; AHL UI[,

CMJFG]\  5]ZJFZ YI[, K[ H[YL VFZM5L51F[  H[ GM8L; AHJ6L YI[, G CMI

T[JM ARFJ ,LW[, K[ T[ ARFJ 8SJF 5F+ H6F. VFJTM GYLP 

s!(f VF SFD[ ARFJ51F[ OZLIFNL GL p,8T5F; ,[JFDF\ VFJ[, K[ 5Z\T] VFZM5L

NJFZF OZLIFNLGF 5]ZFJFG] B\0G SZTM B\0GFtDS 5]ZFJM VFZM5L TZO[ Z[S0"

5Z ,FJJF ;O/ YI[, GYLP JW]DF\ R[S A[\S DF\ J8FJJF GFB[, tIFZ[ A[\SDF\

R[S D]HA GL ZSD CTL T[J] 56 VFZM5LV[ ;FC[N T5F;L S[ SM. N:TFJ[HL

5]ZFJM  ZH]  ZFBL  5]ZJFZ  SZ[,  GYLP  HIFZ[  OZLIFN51F  TZO[  ZH]  N:TFJ[HM

p5ZYL  VFZM5L  wJFZF  OZLIFNL  5F;[YL   CFY  pKLGL  ZSD  D[/J[,  CMI

H[ R]SJJFDF\ VFZM5L lGQO/ UI[, CMI AFSL ZC[TL ,[6L ZSD 5ZT SZJF

CF,GM JFNU|:T R[S VF5[, H[ R[S 5ZT OZ[, K[P HM BZ[BZ CF,GM JFNU|:T

R[S  VFZM5LV[  OZLIFNLG[  VF5[,  G  CMI  TM  R[S  ZL8G"  YIF  V\U[GL  5|
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YD  ,LU,  GM8L;  VFZM5LG[  D/[,  tIFZ[  VFZM5L  5MTFGF  R[S  V\U[GM

ARFJ  ,.  5M,L;DF\  OZLIFN  SZL  XS[P  5Z\T]  VFZM5L  NJFZF  T[VMG[  R[S

ZL8G"GL  GM8L;  D/JF  KTF  5M,L;DF\  SM.  OZLIFN  SZ[,  GYLP  VFD4

VFZM5LV[  OZLIFNL  5F;[YL  CFY  pKLGL  ZSD  ,LW[,  CMI  T[DH   ZSDGL

R]SJ6L 5[8[  CF,GM JFNU|:T R[S VF5[, CMJFG]  Z[S0"  5Z 5]ZJFZ SZJFDF\

OZLIFN51F  ;O/  YI[,  K[P  VFZM5LV[  5MTFGF  ARFJDF\   OZLIFNL  GL

p,8T5F;  ,LW[,  K[  H[  p,8T5F;  J\RF6[  ,.V[  TM  T[DF\  OZLIFNLGL

CSLSTMG] SM. B\0G YT] GYLP

s!)f  VFD4 Z[S0"  p5Z GM  ;DU|  DF{BLS T[DH N:TFJ[HL  5]ZFJM  wIFGDF\  ,[TF

OZLIFN  JF/F  R[S  H[  T[  JBT[  VFZM5LV[  OZLIFNLG[  SFIN[;ZGF  N[JFGL

R]SJ6L 5[8[ VF5[, CTM T[JL CSLST Z[S0" p5ZGF 5]ZFJFYL 5]ZJFZ YI[, K[P

VF  R[S  lGIT  ;DI  DF\  J8FJJF  OZLIFNLV[  5MTFGL  A[\SDF\  ZH]  SZTF\

JUZ :JLSFZFI[  5ZT OZTF OZLIFNLV[ VFZM5LG[ 5M:8 DFZOT[ SFIN[;Z GL

0LDFg0 GM8L; DMS,[, H[  GM8L; VFZM5LG[  AHL UI[, K[P  VFD GM8L;

VFZM5LG[  D/JF  KTF  VFZM5L  V[  GM8L;GM  VD,  G  SZL  R[SGL  ZSD

OZLIFNLG[  R]SJJFDF\  VFJ[, GYL T[  SFZ6[  CF,GL OZLIFN SZJFG]\  SFZ6

pt5gG  YTF  SFINFGL  lGIT  ;DI  DIF"NFDF\  ,[BLTDF\  OZLIFN  SZJFDF\

VFJ[,  T[J]  Z[S0"  p5ZGF  5]ZFJFYL  O,LT  YFI  K[P  JW]DF\  VFZM5LV[  R[S

T[G[ J[,L0L8L 5LZLI0DF\ A[\SDF\ ZH] YI[, G CTM T[J] ARFJDF\ VFZM5L Z[S0"

p5Z ,FJL XS[, GYL S[ VFZM5LGM V[JM 56 SM. ARFJ GYL S[ R[SJF/]

BFT] T[VMG] GYL4 S[ R[SDF\ T[VMGL ;CL GYL 5Z\T] R[SGF[ N]Z p5IF[U SZ[,

CMJFGF[ ARFJ ,LW[, K[ H[ 5]ZJFZ SZJF SM. A[\S ;FC[N G[ T5F;LG[ 5]ZJFZ

SZ[,  GYLP  VFD OZLIFNLV[  WL  G[UMXLV[A, .g:8]|D[g8  V[S8GL  S,Dv
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!#( GF TDFD VFJxIS TtJM 5]ZJFZ SZ[, K[P VFD 5|:T'T S[; DF\ OZLIFNL

HIFZ[  5MTFGM  S[; ;FALT SZJFDF\  ;O/ ZC[,F  K[  tIFZ[  V[  CSLST 56

VFZM5L  G[  SFINFDF\  OZDFJ[,  ;HF  ;\NE["  S[8,L  ;HF  SZJL  HM.V[  T[GF

;\NE"DF\  51FSFZM  JrR[GM ;\A\W4 OZLIFNJF/F jIJCFZGM :J~5 wIFGDF\

,[TF  T[DH  5|:T'T  S[;GL  CSLST  VG[  ;\HMUM  wIFG[  ,[TF  VF  SFDGF

VFZM5LG[  WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv!#(  GF  U]GFDF\

TS;LZJFG 9ZFJL D]N'F G\P ! GM lG6"I ccCSFZcc DF\ VF5JFDF\ VFJ[ K[P

sZ_fP VFD4 VF SFDGF OZLIFNLV[  5F[TFGL VF\Sv! JF/L OZLIFN

VF\Sv$ YL ZH]  ;F[U\N p5Z GF 5]ZFJF D]HA VFZF[5LV[  OZLIFNL 5F;[  YL

OZLIFN JF/L ZSDGF ,LW[,F G]\ 5]ZJFZ YFI K[PT[DH VF SFDGF VFZF[5LV[ T[

ZSD OZLIFNLG[ R]SJL VF5[, CF[I T[ AFAT GF[ S[F. 5]ZFJF[ VFZF[5L ZH] SZL

XS[,  GYLP  JW]DF\  VFZF[5L51F  wJFZF  SF[.  ;FC[NF[GF[  5]ZFJF[  Z[S0"

5Z ,FJLG[ T[VF[V[ OZLIFNL  5F;[ R[SGL ZSDGF GF6F 5ZT R]SJL VF5[,

K[ T[ AFATGF[ SF[. 5]ZFJF[ VFZF[5L TZO[YL ZH] SZJFDF\ VFJ[, GYLP VFD4

VFZF[5L TZOYL H[  H[  ARFJF[  ,[JFDF\  VFJ[, K[P T[  ARFJF[  jIFHAL4IF[uI

S[ gIFlIS ,FUTF GYLP

sZ!f VFD4 p5ZMST TDFD RRF"GF V\T[ VF VNF,T V[JF lGQSX"

5Z  VFJL  K[  S[4  OZLIFNLGL  TZO[6DF\  V[GPVF.P  V[S8  GL  S,Dv!#)

D]HAG]\  SFIN[;ZGF  ,[6FG]\  :8[rI]8ZL  l5|hd5XG  ZLA8  SZJFDF\

VFZM5L ;O/ YIF GYLP VFZM5LV[ OZLIFNLGL TZO[6DF\ .xI] SZ[, R[S DF\

5MTFGL ;CL K[ T[ 50SFZ[, GYLP T[YL HIFZ[ VF R[S OZLIFNLV[ J;],FT DF8[

ZH]  SZ[,  tIFZ[  VF  R[S  ccO\0; .G;OL;LIg8cc  GF  SFZ6[  5ZT OZ[,  K[P

H[ AFAT[ OZLIFNLV[ VFZM5LG[ R[S D]HAGL ZSD GF DF\U6F GL GM8L; SZTF
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VG[  VF  GM8L;  VFZM5LG[  D/L  UIF  KTF\  T[VMV[  R[S  D]HA  GL  ZSD

OZLIFNLG[ R]SJL VF5L GYLP T[DH R[S D]HA GL ZSD OZLIFNLG[ VF5L G

CMI VFZM5LV[ S,Dv!#( D]HA GM U]gCM SZ[, CTMP J/L VFZM5LV[ ,LW[,

ARFJ cl5|5Mg0Zg; VMO 5|MA[AL,L8Lc GF l;wWF\T p5Z 56 DFGJF,FIS

G CMI VG[ T[ ZLT[ VFZM5L OZLIFNL GF SYG DF\ jIFHAL X\SF pNEJ[ T[J]\

5]ZJFZ SZ[, G CMI T[YL VFZM5LV[ WL G[UMXLI[A, .g:8]=D[g8; V[S8 GL

S,Dv !#( D]HA GM U]gCM 5]ZJFZ YFI K[ T[DH p5ZMST SZ[, RRF" D]HA

TYF p5ZMST 8F\S[, SFG]GL lG6"IDF\ GFDNFZ ;]l5|D SM8" wJFZF 5|:YFl5T

YI[, SFG]GL l;wWF\T wIFG[ ,[TF\  OZLIFN51F[  VFZF[5LV[  VF\Sv!5 GF[ R[S

T[DGL SFIN[;ZGL N[JF VG[ HJFANFZL V[8,[ SFIN[;Z ZLT[ T[GF[ VD, SZL

XSFI T[JL  N[JF  VG[  HJFANFZL  5[8[  VF5[, CF[JFG]\  5|FYlDS ZLT[  ;FlAT

SZJF  ;O/  YI[,  CF[.  VG[  VFZF[5L  wJFZF  PREPONDERANCE  OF

PROBABILITY     GF l;wWF\T G[ VFlWG VG]DFG G] B\0G SZ[, G CF[. T[YL

VFZM5LV[  WL  G[UMXLI[A,  .g:8]=D[g8;  V[S8  GL  S,Dv!#(  D]HA  GM

U]gCM  5]ZJFZ  YT]\  CMI4  H[YL  D]¡F  G\P!  GM  HJFA ccCSFZcc  DF\  VF5JFDF\

VFJ[  K[  VG[  D]NF G\  Z  5ZtJ[  gIFIGF CLTDF\  GLR[  D]HAGF[  VFBZL C]SD

SZJFDF\ VFJ[ K[P

ooo  VFBZL C]SD  ooo

s!f VF  SFDGF  VFZF[5L  ;FALZEF.  UGLEF.  ;F\B,F4  pPVFPJP$!4  W\WMo

Sg:8=SXGGM4  ZC[P  5TZFJF/L  D:HLNGL  U,L4  5F65]Z  5F8LIF4  ;JU-4

TFPlCDTGUZ4HLP;FAZSF\9F GFVF[G[ OF[HNFZL SFI"ZLlT ;\lCTF4 !)*#GL S,Dv

Z55sZf  VgJI[  J8Fp  BT  VlWlGID4  !((!GL  S,Dv!#(  GF  U]gCF

VgJI[ TS;LZJFG 9ZFJL ! JQF"GL ;FNL S[NGL ;HF OZDFJJFGM C]SD SZJFDF\ VFJ[
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K[P

sZf JW]DF\4  OF[HNFZL  SFI"ZLlT  ;\lCTFGL  S,Dv#5*s#f

VgJI[  OZLIFNLG[  R[SGL  ZSD  J/TZ  ~5[  !  sV[Sf  DF;DF\  VFZM5LV[  R]SJJL

VF5JF  VG[  HM  J/TZGL  ZSD  OZLIFNLG[  G  R}SJ[  TM  JW]

! sV[Sf DF;GL ;FNL S[NGL ;HF EF[UJJFGM VFYL C]SD SZJFDF\ VFJ[ K[P

s#f VFZF[5L RF,] S[; NZdIFG SFRF SFDGF S[NL TZLS[  S:80LDF\  ZCIF CF[I TF[

;LPVFZP5LP;LPGL S,Dv$Z( D]HA EMUJ[, ;HF DHZ[ VF5JFGF[ C]SD SZJFDF\

VFJ[ K[P 

s$f  VFZF[5L VFHZMH R]SFNFGF\  lNJ;[  CFHZ G CMI VFZF[5L lJ~wW VF ;HFGF

VD, VY[" lS|P5|MPSM0GL S,Dv$!(sZf VgJI[ ;HF JMZ\8 SF-JFGM C]SD SZJFDF\

VFJ[ K[P 

s5f  ;HF  V\U[G]  JMZg8  lS|P5|MPSM0GL  S,D  $Z5  D]HA  H[,ZzL4  HL<,F  H[,4

lC\DTGUZ G[ DMS,L VF5J]\P

 VFHZMH TFZLB !$ DL4 DF\C[ o H],F.  ;G[ o Z_Z& GFZMH B]<,L VNF,TDF\

JF\RL ;\E/FJL DFZL ;CL SZL R]SFNF[ HFC[Z SIM"P

    TFP !$q_*qZ_Z&                             

   :Y/ o lCDTGUZ s S]PHIMt;GFA[G lJG]EF. 5ZDFZ f
  l5|g;L5F, ;LGLIZ ;LJL, HH VG[ 
                V[0LPRLO HI]0LPD[HLP 

                             lC\DTGUZ4 HL<,Fv;FAZSF\9F
                  U.I.C. NO. GJ01021

     //Parul// 


