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37. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and
139,makes it amply clear that a person who signs a cheque and
makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is
immaterial that the cheque may have been filled in by any person
other than the drawer, if the cheque is duly signed by the drawer.
If the cheque is otherwise valid, the penal provisions of Section

138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a
payee, towards some payment, the payee may fill up the amount
and other particulars. This in itself would not invalidate the
cheque. The onus would still be on the accused to prove that the

cheque was not in discharge of a debt or liability by adducing



®)

evidence.

40. Even a blank cheque leaf, voluntarily signed and handed
over by the accused, which is towards some payment, would
attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show

that the cheque was not issued in discharge of a debt.

oiu1cllorvul [Azesr YelorRinvul 0a6(u) 420121,
T WI—3

23. We having noticed the ratio laid down by this Court in above
cases on Sections 118(a) and 139, we now summarise the

principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of
the Act mandates a presumption that the cheque was for

the discharge of any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the
probable defence. The standard of proof for rebutting the

presumption is that of preponderance of probabilities.

(iii)  To rebut the presumption, it is open for the accused to rely
on evidence led by him or accused can also rely on the
materials submitted by the complainant in order to raise a
probable defence. Inference of preponderance of
probabilities can be drawn not only from the materials
brought on record by the parties but also by reference to

the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the



(V)

witness box in support of his defence, Section 139
imposed an evidentiary burden and not a persuasive

burden.

It is not necessary for the accused to come in the witness
box to support his defence.
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A meaningful reading of the provisions of the Negotiable Instruments Act including,
in particular, Sections 20, 87 and 139, makes it amply clear that a person who signs a
cheque and makes it over to the payee remains liable unless he adduces evidence to
rebut the presumption that the cheque had been issued for payment of a debt or in
discharge of a liability. It is immaterial that the cheque may have been filled in by any
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person other than the drawer, if the cheque is duly signed by the drawer. If the cheque
is otherwise valid, the penal provisions of Section 138 would be attracted.

If a signed blank cheque is voluntarily presented to a payee, towards some payment,
the payee may fill up the amount and other particulars. This in itself would not
invalidate the cheque. The onus would still be on the accused to prove that the cheque
was not in discharge of a debt or liability by adducing evidence.

It is not the case of the respondent-accused that he either signed the cheque or parted
with it under any threat or coercion. Nor is it the case of the respondent-accused that
the unfilled signed cheque had been stolen. The existence of a fiduciary relationship
between the payee of a cheque and its drawer, would not disentitle the payee to the
benefit of the presumption under Section 139 of the Negotiable Instruments Act, in
the absence of evidence of exercise of undue influence or coercion. The second
question is also answered in the negative.

Even a blank cheque leaf, voluntarily signed and handed over by the accused, which
is towards some payment, would attract presumption under Section 139 of the
Negotiable Instruments Act, in the absence of any cogent evidence to show that the
cheque was not issued in discharge of a debt.

The fact that the appellant-complainant might have been an Income Tax practitioner
conversant with knowledge of law does not make any difference to the law relating to
the dishonour of a cheque. The fact that the loan may not have been advanced by a
cheque or demand draft or a receipt might not have been obtained would make no
difference. In this context, it would, perhaps, not be out of context to note that the fact
that the respondent-accused should have given or signed blank cheque to the appellant
complainant, as claimed by the respondent-accused, shows that initially there was
mutual trust and faith between them.

AlH, GUASA YslElH WAIMNd A [R[egdid J¥ol AS duid
ARl AsHi AR dicidell  oéId Hiofl AdiHi 219 dl el
¥AR AHRIUIRA Adididinl AsHi Uldlall el s3] 2H1d]l el R AsHiofl
oflefl [Aard)l orRdiofl 21Nl vl 2410 8. K2l 2RIl As Hi A8l
Aol ofl%]l ([Aa1d] AHEdI &digiRAHI &ldlal]l GiRUIY HIsldIAIAS oiefl. 1A
AHRIUloll ¥ 202M5ls oiU1d & A [A2dRIUI Slgjofl 2Aal GRIAIUIN ¥QIIg
AHiddi at@fl. 211, ds:AI] Asell g3uA21 LA & dd] sAUIEl0 S2vual Fuiéa

W41 ARV a8l 2% s3I 241 d o1efl. ] 241U a5 dldd ey
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9. The Trial Court and the First Appellate Court
have noted that in the case under Section
138 of the N. |. Act the complainant need not
show in the first instance that he had the
capacity. The proceedings under Section 138
of the N. I. Act is not a civil suit. At the time,
when the complainant gives his evidence,
unless a case is set up in the reply notice to
the statutory notice sent, that the
complainant did not have the wherewithal, it
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cannot be expected of the complainant to
initially lead evidence to show that he had
the financial capacity. To that extent the
Courts in our view were right in holding on
those lines. However, the accused has the
right to demonstrate that the complainant in
a particular case did not have the capacity
and therefore, the case of the accused is
acceptable which he can do by producing
independent materials, namely, by examining
his witnesses and producing documents. It is
also open to him to establish the very same
aspect by pointing to the materials produced
by the complainant himself. He can further,
more importantly, achieve this result through
the cross examination of the witnesses of the
complainant. Ultimately, it becomes the duty
of the Courts to consider carefully and
appreciate the totality of the evidence and
then come to a conclusion whether in the
given case, the accused has shown that the
case of the complainant is in peril for the
reason that the accused has established a

probable defence.

GURsd YSIEl Hi UM SA [Redlidal GIcall 5ol
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38. As soon as the complainant discharges the burden to prove that
the instrument, say a cheque, was issued by the accused for
discharge of debt, the presumptive device under Section 139 of the
Act helps shifting the burden on the accused. The effect of the
presumption, in that sense, is to transfer the evidential burden on
the accused of proving that the cheque was not received by the
Bank towards the discharge of any liability. Until this evidential

burden is discharged by the accused, the presumed fact will have to

be taken to be true, without expecting the complainant to do

anything further.

41. In order to rebut the presumption and prove to the contrary, it
is open to the accused to raise a probable defence wherein the
existence of a legally enforceable debt or liability can be contested.
The words “until the contrary is proved’ occurring in Section 139
do not mean that accused must necessarily prove the negative that
the instrument is not issued in discharge of any debt/liability but

the accused has the option to ask the Court to consider the non-
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existence of debt/liability so probable that a prudent man ought,
under the circumstances of the case, to act upon the supposition
that debt/liability did not exist.[Basalingappa Vs. Mudibasappa (AIR
2019 SC 1983) See also Kumar Exports Vs. Sharma Carpets (2009) 2
SCC 513]42. In other words, the accused is left with two options.
The first option- of proving that the debt/liability does not exist-is
to lead defence evidence and conclusively establish with certainty
that the cheque was not issued in discharge of a debt/liability. The
second option is to prove the non- existence of debt/ liability by a
preponderance of probabilities by referring to the particular
circumstances of the case. The preponderance of probability in
favour of the accused’s case may be even fifty one to forty nine
and arising out of the entire circumstances of the case, which
includes: the complainant’s version in the original complaint, the
case in the legal/demand notice, complainant’s case at the trial, as
also the plea of the accused in the reply notice, his 313 statement
or at the trial as to the circumstances under which the promissory
note/cheque was executed. All of them can raise a preponderance of

probabilities justifying a finding that there was ‘no debt/liability’.

[Kumar Exports and Sharma Carpets, (2009) 2 SCC 513]
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