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:: Order Below Exh. 5 in
Regular Civil Suit No. 52 /2018 ::
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Essential ingredient of order 39, R. 1 &2 of C.P.C.

In order to grant Temporary Injunctions, it is relevant to note
that it is well settled that in issuing a temporary injunction, the tests to
be applied are (1) Whether the plaintiff has prima facie case ? (2)
Whether balance of convenience is in favour of the plaintiff ? and (3)
Whether the plaintiff would suffer any irreparable loss or injury?, if
prayer for temporary injunction is not granted. It is also well settled
that there is a prima facie case by itself is not sufficient to grant
injunction, the Court further has to satisfy that non-interference by the
Court would result in irreparable injury to the party seeking relief and
that there is no other remedy available to the party except one to grant
injunction and he needs protection from the consequences of
apprehended injury or dispossession. To succeed for having ad-interim
injunction as sought for the plaintiff herein has relied upon and
produced the documentary evidence as referred above. On perusing
and examining the said documentary evidence, more particularly, it
appears if the suit property is not protected the suit will frustrate,

further, looking to the purpose Under order-39 Rule-1 of Code of
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Civil Procedure:-
Cases in which temporary injunction may be granted.-
Where in any suit it is proved by affidavit or otherwise-

(a) that any property in dispute in a suit is in danger of being
wasted, damaged or alienated by any party to the suit or wrongfully
sold in execution of a decree, or

(b) that the defendant threatens, or intends, to remove or dispose
of his property with a view to defraud his creditors, the Court may by
order grant a temporary injunction to restrain such act, or make such
other order for the purpose of staying and preventing the wasting,
damaging, alienation, sale, removal or disposition of the property as
the Court thinks fit, until the disposal of the suit; or until further

orders.

SI14 U8 Hollef §SHal [oRI3Id Sl Sigjoll [Riclid) A Al

Adla Wilxs sis, acoall 2152— 3¢, 3d— YAl 3d—20f] AN2A41ef
HYO (oI &JAE AXI2N ARcdddi 81} dl SIRAAIG §, dU2A1N ol HollSESH
HoR s3] ASIRI. 36— AU 3d -0l F2AYIY &5Ntl AN A 24RdcU3Hi of
glJ dl Velddal SIHAAIG §, UU2AIANal] HallggsH HYR SAlofl &5Hd o1ef].
W, 36— 85Nall A% wHRdcudi &l dl uel Jeldd SIHUAIG 3,
U2 [ANall HaIYESH AUl 5, HYR SAI (i Rd aief] §,EIAd SIHUAIG
AN IANal] HolISESH AUl §, HR SAUI K UIS] ISV aigl. 36— 850
SIHAUAIG S, dUAINIGl HallggsH 3ol Aordig AYSAULT Aeldddl]
[Adsoyfea GwR ARl 8.

SIHAAIG HollgfgSH HidAallR USAA AEIddal AdI™ i A dg]
Gldiag % us 3,

Order Below Exh.5 RCS No. 52/2018



1 EIYIAH] Hecdall 2Aal dieflR Usallofl goAig] siIRddig] gdiofl 8 A4al esSlail
[e1efu sdI0fl & Al dai As Y1 dd] W3] asyal .

R: HollgESH HIdlolR lSdall &SSlall ARl HIS VEIGdDll &AAU %3]
8 5, X d Uldiall 855 U1 SAUI3T A5N Y.

130 %) HollIESH HidlolR UISclal SIHUAIG HollIESH A IUdIHI of 241D dl d
ifsd atierief] eruIg e RIS olg] dg A6 ofSelIlel Udiofl AMHY 8.

"ugHeRloflU 524" AAed dIElA S, SIHUAIG HallggsHA HidIR S0l
2% 53l gslsdl, d ¥ 23 2dIsIRdl, AIHIoY offedioll ,2AI1H10d Ufsdal,eufld]
Aa o 2A1RA A1 el A 243 HECUg Rlof AU %33 Y11~ A d &5]Sd
[QAUR suI AU &. HPIRER s2dl AH1AU GURY] calaual sigurl UsRall
UIASI2 AGCIRUI Y2IR AlHIoY AH%¥RUSAUI0]] UfsaHi Ad] [AUR VeI §3 5,
s¢fs A4 scu A1 @IS s3] el & 2ial d 2esigdied] %32 8.dIElall 54
4eAs §, ARIEIRIS o€l ol dHi diellRusiRell Usel 243 ouig] sidalel s3]
[elefy salell 8. sIHAUAIG HollggsHoll Hidllall doiss, Hide swilR
(Sdall HEcUoll Usal ASNRIE 8 ial esiof(esiel] d Aol &ss0ll HidIRl] 53
8,210 d H12 JoA15] s1RId18] ofl 2Hal 1R [a12f2ell 33210 Gell A .

AR s1A d1€1A 52 eldiall ele Gl Al digl elgiaiaf] @Fasa uldagiel
SIg al A QAW o8], oiefl2l § 2] 53 52AQ 618l dofl HIZ2all &. Ay dI€] €dlRl
AHIS—U 859N 53d R ol| EIE FIcll AEE EIE IS— 86N HIANA ElEof] AHS2
8. ¥¢] cial €1€ Al Adl AHY 35S Wdll &51Sdl ¥l A sclla &I & 5 i)
EYIR1 Y SRAIHI A1AE AIS—U HYR SAIAI 2419 dl d dI€lall E1d1 of HQR SUT
oRRIGR A1R11R]. A&l 243 ofl S18 €9l of | YX¥TIoll YSIEIRAT UR AR AVUIIHI
AHdd 8.

In Shiv Kumar Chadha V. Municipal Corporation of Delhi 1993 (3) SCC

161 a bench of three judges of this Court held that a party is not entitled to an

order of injunction as a matter of course. Grant of injunction is within the

discretion of the court and such discretion is to be exercised in favour of the

plaintiff only if it is proved to the satisfaction of the court that unless the

defendant is restrained by an order of injunction, an irreparable loss or

damage will be caused to the plaintiff during the pendency of the suit. The
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purpose of the temporary injunction is, thus, to maintain the status quo. The
court grants such relief according to the legal principles-ex debito justitiae.
Before any such order is passed the court must be satisfied that a strong prima
facie case has been made out by the plaintiff including on the question of
maintainability of the suit and the balance of convenience is in his favour and
refusal of injunction would cause irreparable injury to him. Further the court
should be always willing to extend its hand to protect a citizen who is being
wronged or is being deprived of a property without any authority in law or
without following the procedure which are fundamental and vital in nature.
But at the same time the judicial proceedings cannot be used to protect or to

perpetuate a wrong committed by a person who approaches the court.”

In case of Metro Marins V. Bonus Watch AIR 2005 SC 144, The hon’ble
Supreme Court observed

In the instant case the issue whether the plaintiff is entitled for possession
was yet to be decided by the trial court hence granting of any interim order
directing handing over of possession to plaintiff would only mean decreeing
the suit even before trial. Further Hon’ble Gujarat High Court in case of
Jaganben A. Patel Versus State of Gujarat 1999 (0) AIJEL — HC 205296:
1999-GLH-1-846, observed:
The law is almost settled that in substance giving the principle relief by way of
interim relief is impermissible. See State of U.P V/s Vishveshwar, 1995 Supp.
(3) SCC 590. Interim order should not amount to overreaching the main relief

which ultimately the court may or not grant.
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Place : Himmatnagar (Pankti P. Soni)
Date :02.12.2024 6™ Additional Civil Judge

S. K. @ Himmatnagar.
Judge Code No. GJ01720
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