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 OlZIFNL 5-LIFZ EJFGl;\C ;FJ,l;\C ;FAZ0[ZLV[ DF[AF.,GL N]SFG

R,FJ[  K[  VG[ T[VF[G]\  D]/ JTG ZFH:YFG K[ VG[ OZLIFNLGF EF. UF0L G\

PHLPZP($($ G\AZGL VF SFDGF VFZF[5LG[ VF5[, H[YL OZLIFNL TYF VFZF[5L

JrR[ lD+TFGF ;A\WF[ A\WFI[,F VG[ VF ;FZF ;A\WF[G[ SFZ6[ VFZF[5LG[ TDF[GF

V\UT SFD DF8[  ~FP!4Z_4___qv sV\S[  ~l5IF V[S ,FB JL; CHFZ f GL

H~ZLIFT 50TF\  VFZF[5LV[ VFJLG[ H6FJ[, S[4 cc DG[ ~l5IF V[S ,FB JL;

CHFZ  VF5F[  ;JU0  YTF\  C]\  TDF[G[  5ZT  VF5L  N.X  cc  H[YL

OZLIFNLV[  ;FZF  ;A\WF[G[  SFZ6[  VFZF[5LG[  ZF[S0F   ~FP!4Z_4___qv

5]ZF  ;G[vZ_!* GL  ;F,DF\  VF5[,F  VG[  YF[0F  ;DI AFN  VFZF[5L  5F;[YL

OZLIFNLGL  SFIN[;ZGL  ,[6L  ZSD  ~FP!4Z_4___qv  GL  pWZF6L   SZTF\

VFZF[5LV[  OZLIFNLG[  TFP!)q_#qZ_!(  GF  ZF[H  V[SFpg8  G\PZ&Z____!

___#&#() GF[ V[SFpg8 5[ GF[ R[S G\P!5#55_ 5\HFA G[XG, A[\S spgN]f

AF0D[Z ZFH:YFG XFBFGF[ ~FP!4Z_4___qv sV\S[ ~l5IF V[S ,FB JL; CHFZ

5]ZFfGF[ OZLIFNLGF GFDGF[ OZLIFNLGL ~A~ ;CL SZL EZL VF5[,F[P tIFZAFN

VFZF[5LV[ VF5[, ;NZ R[S OZLIFNLV[ TFP!)q_#qZ_!( GF ZF[H I]lGIG A[\S

VF[O .g0LIF4 lC\DTGUZ XFBFDF\ ZH] SZTF\  ;NZ R[S TFPZ_q_#qZ_!( GF

ZF[H  cc  O\0  .G  XOLXLIg8  cc  GF  X[ZF  ;FY[  5ZT  YI[,  H[YL  HF6
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OZLIFNLG[  SZJFDF\  VFJ[,L  tIFZAFN  OlZIFNLV[  T[VF[GF  JSL,zL

DFZOT[ TFP_$q_$qZ_!( GF ZF[H  ZHLP5F[PV[0L 5F[:8 wJFZF GF[8L; VF5[,LP

H[  GF[8L;  VFZF[5LG[  TFP!!q_$qZ_!(  GFZMH  AHL  UI[,  K[P T[D  KTF\

VFHlNG ;]WL OZLIFNLGL SFIN[;ZGL ,[6L ZSD R]SJL VF5[, GYL S[ GF[8L;G[F

SF[.  HJFA  VF5[,  GYLP  H[YL  OlZIFNLV[  VFZM5L  lJZ]wW  WL

G[UMXLV[A, .g:8=]D[g8  V[S8GL  S,Dv!#( D]HAGL CF,GL OlZIFN NFB,

SZ[, K[4 T[DH GLR[ D]HAGF 5]ZFJFVM OlZIFN ;FY[ ZH] SZ[, K[P  

ZP     tIFZAFN  OlZIFNLGL  OlZIFN  VgJI[  VFZM5LG[  .:I]  SZJFDF\

VFJ[, ;Dg;GL AHJ6L YTF VFZM5L T[DGF lJPJPzL DFZOT[  CFHZ YI[,

VG[ VFZM5LG[ OlZIFNGL T[DH OlZIFNLV[ ZH] ZFB[, N:TFJ[HL 5]ZFJFGL GS,

OMHNFZL  SFI"ZLTL  ;\lCTFGL S,DvZ_* D]HA lJGF D]<I[  VF5JFDF\  VFJ[,

CMJFGL BFTZL SIF" AFN VFZM5LG[ T[DGL ;FD[GF U]gCFGL ;DH VF5L VF\Sv

!$ YL  lGJ[NG  GM\WJFDF\  VFJ[,  H[DF\  VFZM5LV[  U]gCF[  SA],  GlC  CMJFG]\

H6FJTF OlZIFNGL SFI"JFCL VFU/ R,FJJFDF\ VFJ[, K[P 

#P  CF,GF\ S[;DF\ OlZIFN51F TZOYL GLR[ D]HAGM 5]ZFJM ZH] YI[, K[P
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DF8[ ZH] ZFB[, AL, 
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$P tIFZAFN OlZIFNL TO["  VF\Sv$( YL S,MhL\U 5]Z;L; ZH] SZL 5]ZFJM

5]6" SZ[, K[P 

;AA SFD[  OMHNFZL  SFI"ZLTL  ;\lCTFGL  S,Dv#!# C[9/ VFZM5LG]\

lJX[QF  lGJ[NG  T{IFZ  SAJFDF\  VFJ[,  T[SH  lJX[QF  lGJ[NG  VF5JF

DF8[ VFZM5LG[ 5]ZTL TS VF5JF KTF\ VFZM5L CFHZ G ZC[TF\ G CMI4 T[DH

lGJ[NG  VF5JF DF8[ VFZM5LG[ 5]ZTL TS VF5JF KTF\ VFZM5L CFHZ ZC[TF\4

T[DH  S[;GL  SFI"JFCL  HF6L  HM.G[  lJ,\ADF\  GFB[,  CMI4  OZLIFNLV[

VF\Sv$)  YL  VF5[,  VZHL  p5Z  SZ[,  C]SD  VFZM5LGM  lJX[QF  lGJ[NG

VF5JFGM CS A\W SZJFDF\ VFJ[, K[P VFZM5L 5ZO[ VFHNLG ;]WL ;NZ CSS

BM,FJJF  DFF8[  SM.  VZHL  56  SZJFDF\  VFJ[,  GYL  S[  ;NZ  C]SD
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G[ VFHlNG ;]WL V[5[,[8 SM8"DF\  50SFZ[, CMI T[JL SM.56 CSLST Z[S0"  5Z

VFJ[, GYLP 

VF TASS[ GFP;]l5|D SM8"GF Ravi Kumar vs State of Rajasthan in

Criminal  Appeal  No.1838  OF  2009  GF\  R]SFNFG[  DFGE[Z  J\RF6[  

,[TF\ T[DF\ 5[ZFv#5 DF\ 9ZFJ[, K[ S[4 

"35.  It  is  true  that  the  prosecution  is  required  to  prove  its  case

beyond reasonable doubt but the provisions of Section 313 Cr.P.C.

are not a mere formality or purposeless. They have a dual purpose to

discharge, firstly, that the entire material parts of the incriminating

evidence should be put to the accused in accordance with law and,

secondly,  to provide an opportunity to the accused to explain his

conduct or his version of the case. To provide this opportunity to the

accused  is  the  mandatory  duty  of  the  Court.  If  the  accused

deliberately fails to avail this opportunity, then the consequences in

law have to follow, particularly when it would be expected of the

accused in the normal course of conduct to disclose certain facts

which may be within his personal knowledge and have a bearing on

the case." tIFZAFN VF SFD 51FSFZF[ TZO[ N,L, DF8[ ZFBJFDF\ VFJ[, K[P 

ooo pEI51FGL N,L, ooo

5P    OlZIFN51F[ T[VMGF\ lJPJPzL V[OPVFZPXDF"  £FZF lJUTJFZGL DF{lBS

N,L,DF\  ZH]VFT  SZ[,  K[  S[4  OlZIFNLV[  WL  G[UMXLI[A, .g:8]D[g8  V[S8  
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!)(! GL S,Dv!#( D]HAGF TDFD H~ZL TtJM 5]ZJFZ SZ[, K[ VG[ T[VMGM

S[;  DF{lBS  VG[  N:TFJ[HL  5]ZFJFYL  ;FlAT  SZ[,  K[  VG[  VFZM5L  5Z

H[ 5]ZFJFGF B\0G SZJFGM AMHM CTM T[G]\ B\0G SZJF DF\ VFZM5L TN'G lGQO/

lGJ0[, K[P lJX[QFDF\ H6FJ[, K[ S[4  OlZIFNLGF DF{lBS T[DH N:TFJ[HL 5]ZFJF

lJZ]wWGF VFZM5L51F £FZF SM. B\0GFtDS 5]ZFJF ZH] YI[, G CMI H[YL VFZM5L

;FD[GM  OlZIFN51F[  S[; 5]ZJFZ SZ[, CMI VFZM5LG[  SFINFDF\  lGWF"ZLT SZ[,

DC¿D ;HF SZJF T[DH R[S D]HAGL ZSD J/TZ TZLS[ V5FJJF VZH SZ[,

K[P 

VFZM5LG[ N,L,M SZJF DF8[  5]ZTL TS VF5JF KTF\  VFZM5LV[ N,L,M

SZ[,  G  CMI4  OZLIFNLGL  VF\Sv  5_ GL  VZHL  GLR[  C]SD  SZL  VFZM5LGL

N,L,GM  CSS  A\W  SZJFDF\  VFJ[,P  H[  VFZM5L  TZO[  VFHNLG  ;]WL  CSS

BM,FJJF  VZHL  56 SZJFDF\  VFJ[,  GYL  S[  ;NZ  C]SDG[  VFHNLG ;]WL  

V[5[,[g8 SM8" DF\ 50SFZ[, 56 GYLP 

&P p5ZMST  CSLST[  VF  S[;GL  .g;FOL  SFI"JFCLGF  gIFILS  lG6"I

DF8[ GLR[GF\ D]¡FVM p5l:YT YFI K[P

ooo   D] ¡F VM   ooo

s!f X\]  OlZIFNL  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4  OlZIFNJF/M  TSZFZL  R[S

VFZM5LV[  5MTFGF\  SFIN[;ZGF\  N[JFGL  R]SJ6L  5[8[  OlZIFNLG[  ,BL

VF5[, H[ lGIT ;DIDF\ J8FJJF DF8[ OlZIFNLV[ 5MTFGL A[\SDF\ ZH]

SZTF\ JUZ :JLSFZFI[ 5ZT OZ[,4 H[YL lGIT ;DIDF\ VFZM5LG[ 5M:8

DFZOT[ SFIN[;ZGL GM8L; DMS,FJ[,4 H[ GM8L; D/L UI[, CMJF KTF\

VFZM5LV[ GM8L;GM VD, G SZL CF,GF\ SFDGF\ TSZFZL R[SGL ZSD
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OlZIFNLG[  GlC R}SJL  WL G[UMXLV[A, .g:8]|D[g8 V[S84 !)(! GL

S,Dv!#( D]HA ;HF G[ 5F+ U]gCM SZ[,  K[ m

sZf X]\  VFZM5LV[  WL  G[UMXLI[A,  .g:8]D[g8  V[S8  !)(!  GL  S,Dv

!#) D]HA B\0GFtDS 5]ZFJM  ZH]  SZL  5MTFGM  ARFJ :YFl5T SZL

XS[, K[ m

s#f X\] C]SD m

*P p5ZF[ST D]¡FVMGF\ DFZF lG6"IF[ GLR[ D]HA K[P

s!f CSFZDF\4

sZf GSFZDF\4

s#f VFBZL C]SD D]HAP

ooo   SF Z 6M   ooo

D]¡F G\P ! TYF Z GL ;\I]ST RRF"

(P VF  SFD[  ZH]  YI[,  5]ZFJFVMG]\  lJ`,[QF6  SZTF  5C[,F  WL

G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!#( DF\ H6FJ[, GLR[ D]HAGF VFJxIS

TtJM S[ H[ GFP;]l5|D SM8"GF\  Gimpex Private Limited vs. Manoj Goel

(2022) 11 SCC 705  GF R]SFNFDF\ 56 J6"J[, K[4 T[ wIFG[ ,[JF H~ZL K[4 

The ingredients forming the basis of the offence under Section

138 of the NI Act
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(i) The drawing of a cheque by person on an account maintained by

him with the banker for the payment of any amount of money to

another from that account;

(ii) The cheque being drawn for the discharge in whole or in part of

any debt or other liability;

(iii) Presentation of the cheque to the bank arranged to be paid from

that account,

(iv) The return of the cheque by the drawee bank as unpaid either

because the amount of money standing to the credit of that account

is insufficient to honour the cheque or that it exceeds the amount

(v)  A notice by the payee or  the holder in due course making a

demand for the payment of the amount to the drawer of the cheque

within 30 days of the receipt of information from the bank in regard

to the return of the cheque; and

(vi)  The  drawer  of  the  cheque  failing  to  make  payment  of  the

amount of money to the payee or the holder in due course within 15

days of the receipt of the notice.

JW]DF\  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!!(sV[f  TYF

S,Dv!#) VG];FZ OlZIFNLGL TZO[6DF\ VG]DFGF[ SZL XSFI T[JL HF[UJF.

K[P H[ A\G[ S,DM J\RF6[ ,[TF GLR[ D]HA K[P 

Section 118. Presumptions as to negotiable instruments.

                                                                                                          PAGE NO.- 8



  JUDGEMENT                                                                                                         CC/1956/2018  

Until  the contrary is proved, the following presumptions shall  be

made:

of consideration -  that every negotiable instrument was made or

drawn for consideration, and that every such instrument, when it has

been accepted,  endorsed,  negotiated or  transferred,  was  accepted,

endorsed, negotiated or transferred for consideration;

as to date -  that  every negotiable instrument bearing a date was

made or drawn on such date;

as to time of acceptance - that every accepted bill of exchange was

accepted  within  a  reasonable  time  after  its  date  and  before  its

maturity;

as to time of transfer- that every transfer of a negotiable instrument

was made before its maturity;

as to order of endorsement - that the endorsements appearing upon

a negotiable instrument were made in the order in which they appear

thereon;

as  to  stamps-  that  a  lost  promissory  note,  bill  of  exchange  or

cheque was duly stamped; 

that  holder  is  a  holder  in  due  course - that  the  holder  of  a

negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from

its lawful owner, or from any person in lawful custody thereof, by
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means of an offence or fraud, or has been obtained from the maker

or acceptor thereof by means of an offence or fraud, or for unlawful

consideration, the burden of proving that the holder is a holder in

due course lies upon him.

Section 139. Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the holder of

a cheque received the cheque, of the nature referred to in section

138, for  the discharge,  in  whole or  in  part,  of  any debt or  other

liability.

  JW]DF\  GFP;]l5|D  SM8"GF\  Basalingappa V/S  Mudibasappa  -

AIR 2019  SUPREME  COURT  1983 GF  R}SFNFDF\  5[ZFvZ#  DF\  WL

G[UMXLI[A,  .g;8]=D[g8  V[S8GL  S,Dv!!(sV[f  VG[  S,Dv!#)  ;\NE["

H[ l;wWF\T 5|:YFl5T SZJFDF\ VFjIF T[ DFGE[Z J\RF6[ ,[TF T[ D]HA 4 

" PARA- 23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a)  and 139, we now summarize the

principles enumerated by this Court in following manner:

(i) Once the execution of cheque is admitted Section 139 of the Act

mandates a presumption that the cheque was for the discharge of

any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption

and the onus is on the accused to raise the probable defense. The
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standard  of  proof  for  rebutting  the  presumption  is  that  of

preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on

evidence  led  by  him  or  accused  can  also  rely  on  the  materials

submitted by the complainant in order to raise a probable defense.

Inference of preponderance of probabilities can be drawn not only

from the  materials  brought  on  record  by  the  parties  but  also  by

reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness

box in support of his defense, Section 139 imposed an evidentiary

burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to

support his defense.

)P            VF SFDGF\ OlZIFNLV[ OlZIFNGF ;DY"GDF\ WL G[UMXLI[A, .g:8=]D[g8

V[S8GL S,D v !$5s!f D]HAG]\  ;ZT5F;G]\  ;MU\NGFD]\  VF\Sv!( YL ZH]

ZFB[, K[4 H[DF\ OlZIFNLV[ T[DGL OlZIFNGL CSLSTMG]\ 5]GZFJT"G SZ[, K[ VG[

VF\SvZ_  YL  VF\SvZ$  TYF  VF\Sv$&  VG[  VF\Sv$*  D]HAGF  l,:8DF\

H6FjIF D]HAGF\ N:TFJ[HL 5]ZFJFVM ZH] ZFB[, K[P 

VFD4  ;NZC]  SFD[  OlZIFNLGM  VF\Sv!(  GM  ;MU\N  p5ZGM  5]ZFJM

wIFG[  ,[TF\  T[DH ZH]  SZ[, N:TFJ[HL 5]ZFJFVM wIFG[  ,[TF4 ARFJ51F  NJFZF

TSZFZL  R[S  VFZM5LGF  BFTFGM  GCL  CMJFGM  SM.56 5|SFZGM  DFGJF,FIS

5]ZFJM  Z[S0"  5Z  ,FJJFDF\  VFJ[,  GYLP  VFD4  ;NZC]\  OlZIFNJF/M  R[S
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VFZM5LGF BFTFGM CMJFG]\  Z[S0" p5Z :5Q8 YFI K[P JW]DF\  VF\SvZ_ YL ZH]

TSZFZL R[SDF\ VFZM5LGL ;CL GYL T[JL SM. H CSLST S[ ARFJ VFZM5L £FZF

Z[S0" p5Z ,FJJFDF\ VFJ[, GYLP 

JW]DF\  VF  5]ZFJF  wIFG[  ,[TF  ;NZ  TSZFZL  R[S  T[GL  ;DIDIF"NFDF\

J8FJJF DF8[  ZH]  SZJF DF\  VFJ[, K[  T[DH ZL8G"  D[DFDF\  H6FJ[, SFZ6M;Z

5ZT  OZ[,  K[4  H[YL  OlZIFNL  £FZF  lGIT  ;DIDF\  VFZM5LG[  5M:8

DFZOT[ SFIN[;ZGL ,[lBT GM8L; VFZM5LG[ DMS,FJ[,4 H[ GM8L; AHJF KTF\

VFZM5LV[ GM8L;GM VD, SZ[, GYL VG[ OlZIFNJF/F R[SGL ZSD OlZIFNL G[

R}SJ[, GYLP 

!_P  JW]DF\ ;NZ AFAT[ GFDP ;]5|LD SM8" G]\  Rajesh Jain Versus Ajay

Singh G]\ HHD[g8 wIFG[ ,[J] HZ]ZL K[ H[GF D]bI 5[ZF GLR[ D]HA K[P

2023 (0) AIJEL-SC 72588

SUPREME COURT OF INDIA

Rajesh Jain Versus Ajay Singh

38. As soon as the complainant discharges the
burden  to  prove  that  the  instrument,  say  a
cheque,  was  issued  by  the  accused  for
discharge  of  debt,  the  presumptive  device
under Section 139 of the Act helps shifting the
burden  on  the  accused.  The  effect  of  the
presumption, in that sense, is to transfer the
evidential burden on the accused of proving
that the cheque was not received by the Bank
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towards the discharge of  any liability.  Until
this  evidential  burden  is  discharged  by  the
accused,  the  presumed  fact  will  have  to  be
taken  to  be  true,  without  expecting  the
complainant to do anything further.

41.  In  order  to  rebut  the  presumption  and
prove to the contrary, it is open to the accused
to  raise  a  probable  defence  wherein  the
existence  of  a  legally  enforceable  debt  or
liability can be contested. The words until the
contrary is proved occurring in Section 139
do  not  mean  that  accused  must  necessarily
prove the negative that the instrument is not
issued in  discharge  of  any debt/liability  but
the accused has the option to ask the Court to
consider the non-existence of debt/liability so
probable that a prudent man ought, under the
circumstances  of  the  case,  to  act  upon  the
supposition  that  debt/liability  did  not  exist.
[Basalingappa Vs. Mudibasappa (AIR 2019
SC 1983See also Kumar Exports Vs. Sharma
Carpets (2009) 2 SCC 513]

42.  In  other  words,  the accused is  left  with
two options. The first  option-of proving that
the  debt/liability  does  not  exist-is  to  lead
defence  evidence  and  conclusively  establish
with certainty that the cheque was not issued
in  discharge  of  a  debt/liability.  The  second
option  is  to  prove  the  non-existence  of
debt/liability  by  a  preponderance  of
probabilities  by  referring  to  the  particular
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circumstances of the case. The preponderance
of probability in favour of the accused's case
may be even fifty one to forty nine and arising
out  of  the  entire  circumstances  of  the  case,
which includes: the complainant's version in
the  original  complaint,  the  case  in  the
legal/demand  notice,  complainant's  case  at
the trial, as also the plea of the accused in the
reply notice, his 313 statement or at the trial
as  to  the  circumstances  under  which  the
promissory note/cheque was executed. All of
them  can  raise  a  preponderance  of
probabilities  justifying  a  finding  that  there
was  no  debt/liability.  [Kumar  Exports  and
Sharma Carpets, (2009) 2 SCC 513]

p5ZMST GFP;]l5|D SM8"GF\ R]SFNFG[ DFGE[Z J\RF6[ ,[TF\ WL G[UMXLI[A,

.g:8=]D[g8  V[S8GL  S,Dv!!(sV[f  GL  H[FUJF.  D]HA4  HIF\  ;]WL  lJZ]wW

G]\ ;FlAT GF YFI tIF\ ;]WL NZ[S J8FpBT SFIN[;ZGF\ VJ[H DF8[ SZL VF%IFG]\

DFGL ,[JFDF\ VFJX[P T[DH WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!#) GL

HF[UJF. J\RF6[  ,[JF DF\  VFJ[  TF[  lJZ]wWGL CSLST ;FlAT G YFI tIF\  ;]WL

VG]DFG SZJFDF\ VFJX[ S[ R[SGF WFZ6STF" V[ T[ R[S WL G[UMXLI[A, .g:8=]D[g8

V[S8GL  S,Dv!#(  GL  HF[UJF.  VG];FZ  T[DGF\  SFIN[;ZGF  N[JF  VYJF

HJFANFZLGL  V\XTo  VYJF  5]6"  R]SJ6L  DF8[  D[/J[,  CX[P  T[DH  V[SJFZ

S,Dv!#) C[9/ WFZ6F :5Q8 Y. HFI T[JF ;\HMUMDF\ SM8"[  V[ WFZ6F p5Z

VFU/ JWJ] HM.V[ S[ R[S BZ[BZ N[J]q HJFANFZL R]SJJF DF8[ H VF5[, K[4

VG[ tIFZ5KL ;DU| wIFG VFZM5L £FZF :YFl5T S[; p5Z S[lg§T SZJ]\ H~ZL K[P
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VG[ SM8[" RSF;JFG]\ ZC[ K[ S[4 VFZM5L V[ T[GF p5Z VFJ[, WFZ6FG]\ B\0G SZL

XS[, K[ S[ GlCP  

JW]DF\  VF  A\G[  VG]DFGMG]  B\0G  VFZM5L  51F[  5MTFGF  ;\EJLT

VG[  DFGL  XSFI  T[JM  ARFJ ZH]  SZLG[  SZJFGM  K[  VFJM  ARFJ ZH]  SZJF

DF8[ VFZM5L 51F[ HFT[ SM. 5]ZFJM ZH] SZL S[ ;FC[N TZLS[ H]AFGL VF5LG[ VYJF

;FC[NM T5F;LG[ VYJF VFZM5L 51F T[DGM ARFJ OlZIFN 51FGF 5]ZFJF 5ZYL

56 5|A/ X\SF  pt5gG YFI  T[JL  CSLST S[  ;\HMUM  Z[S0"  5Z ,FJL  G[  SZL

XS[ K[ VFJM 5|MA[A, ARFJ ZH] SZJFGM VY" DF+ ;]RGM SZJF T[JM 56 YTM

GYL4  5Z\T]  VFJM  ;\EJLT  ARFJ  V[JL  ZLT[  ZH]  YJM  HM.V[  S[  H[GF

VFWFZ[  ;FDFgI ;DH6 XlSTJF/M jIlST T[  ARFJG[ ;\EJLT VG[ ;FDFgI

ZLT[ DFGJF IMuI DFGL XS[P 

VF TASS[  GFDNFZ ;]l5|D SM8"GF  RANGAPPA VS MOHAN -

AIR 2010 SC 1898 2010 (11) SCC 441  GF R]SFNFVM DFGE[Z J\RF6[ 

,[JFDF\  VFJ[  TM  T[DF\  GFDNFZ  ;]l5|D  SM8["  5|:YFl5T  SZ[,  K[  S[4  VFZM5L

5|L v5Mg0Zg; VMO 5|MA[AL,L8L H[8,M 5]ZFJM VF5[ TM 56 VG]DFGMG]\ B\0G

YI[,]  U6L  XSFI  VG[  WL  G[UMXLV[A, .g:8|]D[g8  V[S8GL  S,Dv!#) GF

VG]DFGG]\ B\0G SZJF DF8[ VFZM5L V[ ;F1FLGF 5F\HZFDF\ VFJJ] H~ZL GYLP 

!!P p5ZMST SFINFSLI :5Q8 ZLT[ 5|:YFl5T HMUJF.VMG[ wIFG[ ZFBTF X]\

VFZM5L 51F WL G[UMXLV[A, .g:8|]D[g8 V[S8GL S,Dv!!( TYF S,D v!#)

GF\  VG]DFGMG]\  B\0G  Y.  XS[  T[8,M  R]:T  lJ`JF;5F+4  EZM;F5F+4
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DFGJF5F+ TYF l5|v5Mg0Zg; VMO 5|MA[AL,L8L H[8,M 5]ZFJM Z[S0" 5Z ,FJL

XS[, K[ S[ GCL\4 T[ AFAT[ ZH] YI[, 5]ZFJFVM J\RF6[ ,[TF\4 

VFZM5LGM ARFJ

VF  SFD[  VFZM5L  £FZF  SM.  N:TFJ[HL  5]ZFJF  ZH]  ZFB[,  GYL

S[ 5MTFG[ S[ VgI jIlSTG[ ;FC[N TZLS[ T5F;[, GYLP VFZM5L £FZF OlZIFNLGL

p,8T5F; T[DH N,L,DF\ H[ ZH]VFT SZ[, K[ T[ wIFG[ ,[TF4 

!!P!P VFZM5L  wJFZF  p,8  T5F;DF\  ARFJ  ,[JFDF\  VFJ[,  K[  S[4  

OZLIFNL DMAF., N]SFG WZFJTF CMI T[JM SM. 5]ZFJM CF,GF SFD[ ZH] 

ZFB[, GYLP T[ ;\N\E[" HM.V[ TM OZLIFN51F[ VF\Sv$&  TYF VF\Sv$* 

YL OZLIFNLGL N]SFGGF GFD[ EMDLIFHL DMAF., GF V;, AL, ZH]  

ZFB[, K[P H[DF\  VF SFDGF OZLIFNL EJFGL;L\C GL ;CL SZ[, CMI  

T[J] :5Q8 H6F. VFJ[ K[ H[YL VF VFZM5L 51F[ ,LW[, ARFJ 8SJF5F+ 

GYLP  

!!PZ TSZFZL ZSD RMSS; TFZLB[ SIF ;DI[ VG[ SIF :Y/[ VF5[,  

T[GL lJUT GM8L;4  OZLIFN  VG[  ;MU\NGFDFDF\  H6FJ[,  GYL  T[  

V\U[GM ARFJ P

 VF  SFDGF  OZLIFNLV[  VFZM5LG[  TSZFZL  ZSD  VF5[,  CMI  T[JM

RMSS; ;DI v:Y/ NXF"J[, GYL 5Z\T]  VF SFDGF VFZM5L GM  TSZFZL R[S

OZLIFNL 5F;[ VFJ[, CMI T[JF ALHF SM. ;\HMUM p5l:YT YIF CMI T[J] H6F.

VFJT] GYL4 T[DH ;NZ SFD[ TSZFZL R[S ZL8G" YTF\ OZLIFNLGF JSL,zL wJFZF

DMS,FJ[, GM8L; AHJ6L YIF AFN VFZM5LV[ SM. HJFA 56 VF5[, GYLP
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S[  TSZFZL  R[S  GM  HM  N]Z]p5IMU  SZ[,  CMI  T[  AFAT[  VF  SFDGF

VFZM5LV[  5M,L;  ~A~  OZLIFN  S[  VF  SFDGF  OZLIFNLV[  TSZFZL  R[SGM

N]Z]p5IMU SIF" AFAT[ VgI SM. VZHL SZ[, CMI T[J] H6F. VFJT] GYLP H[YL

VFZM5L 51F[ ,LW[, ARFJ 8SJF 5F+ GYLP  

!!P#  TSZFZL ZSD SIF\YL ,FJLG[ VF5[, T[GL lJUT OZLIFNDF\ GYLP 

 VF SFDGF OZLIFNLV[ 5F[TFGL VFJS V\U[GF[ SF[. 5]ZFJF[ ZH] SZ[, GYL

VG[ 5F[T[ VF8,L DF[8L ZSD ;1FD K[ T[JF[ SF[. 5]ZFJF[ ZH] SZ[, GYLP H[YL VF

SFDGF  OZLIFNL  ;F[;"  VF[O  V[DFpg8  TYF  ;F[;"  VF[O  V[SFpg8  VG[  T[VF[GL

VFlY"S S[5[;L8L ;FlAT SZ[, GYLP5Z\T] VF SFDGF OZLIFNLV[ VF\Sv$& TYF

VF\Sv$*  wJFZF  DMAF.,  XM5GF  AL,M  ZH]  ZFBL  5MT[  DMAF.,  XM5

WZFJ[ K[ T[J] Ol,T YFI K[P T[DH  V[S ;DI V[D 56 DFGL ,.V[ S[ OZLIFNL

TSZFZL  R[SGL  ZSDGL  CFY  pKLGL  VF5JF  ;1FD  G  CTF\  TF[ 56 TEDHI

SINGH  V/S  NARAYAN  DASS  MAHANT   (CRIMINAL  APPEAL  NO.  

362/2022  J.DATE  7TH  MARCH  2022) GF  R]SFNFDF\  GFDP

;]5|LD SM8["  T[J]\  9ZFJ[, K[ S[ HIFZ[ VFZM5L V[ OZLIFNL GL GM8L; GM HJFA

VF5L VG[ OZLIFNL GL VFlY"S XlST 50SFZ[, G CMI TM OZLIFNLV[ VFJL ZSD

VF5JF T[VM VFlY"S ZLT[ ;1FD CTF T[JM 5]ZFJM VF5JFGL SM. H~ZLIFT ZC[TL

GYLP H[YL p5ZMST R]SFNF GM Z[,[Jg8 5[ZF GLR[ D]HA K[P 

9. The Trial Court and the First Appellate Court have noted that

in the case under Section 138 of the N. I. Act the complainant

need not show in the first instance that he had the capacity. The

proceedings under Section 138 of the N. I. Act is not a civil suit.
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At the time, when the complainant gives his evidence, unless a

case is set up in the reply notice to the statutory notice sent, that

the  complainant  did  not  have  the  wherewithal,  it  cannot  be

expected of the complainant to initially lead evidence to show

that he had the financial capacity. To that extent the Courts in

our  view were  right  in  holding  on those  lines.  However,  the

accused has the right to demonstrate that the complainant in a

particular case did not have the capacity and therefore, the case

of  the  accused  is  acceptable  which  he  can  do  by  producing

independent materials, namely, by examining his witnesses and

producing documents. It is also open to him to establish the very

same  aspect  by  pointing  to  the  materials  produced  by  the

complainant himself. He can further, more importantly, achieve

this result through the cross examination of the witnesses of the

complainant.  Ultimately, it  becomes the duty of the Courts to

consider carefully and appreciate the totality of the evidence and

then come to a conclusion whether in the given case, the accused

has shown that the case of the complainant is in peril for the

reason that the accused has established a probable defence. 

p5ZMST  R]SFNF  DF\  5|:YFl5T  SZ[,  l;wWF\TG[  CF,GF  S[;GF

;\HMUM ;FY[  D],JJFDF\  VFJ[  TM  VF SFD[  56 OZLIFNL  V[  CF, GL OZLIFN

NFB, SZTF 5C[,F VFZM5L G[ VF5[, GM8L;GF[ HJFA VF5L OZLIFNLGL R[S

D]HA GL ZSD VF5JFGL VFlY"S TFSFT G[ 50SFZ[, GYLP JW]DF\ p,8T5F;DF\

T[DH  5F[TFGL  ,[lBT  N,L,F[DF\  VFZF[5LGF  lJPJPzLV[  OZLIFNLGL
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VFlY"S ;1FDTFG[  50SFZJF 5|ItG SZ[, K[  5Z\T]4  VFZF[5LV[  5F[TFGF  :JT\+

5]ZFJF  YSL  S[  OZLIFN51F  wJFZF  ZH]  SZ[,  5]ZFJFG]\  B\0G  SZL  XS[,  GYLP

JW]DF\ ;LPVFZP5LP;L S,Dv#!# D]HA VFZF[5LG]\ H[ lJX[QF lGJ[NG GF[\WJFDF\

VFJ[, K[ T[DF\ T[VF[V[ ARFJGF ;FC[N T5F;JF DF\UTF CF[JFG]\ H6FJ[, K[ 5Z\

T]4 SF[. ;FC[NGF[ 5]ZFJF[ 5F[TFGF ARFJDF\ ZH] SZ[, GYL DF8[ OZLIFNLGL VFlY"S

;1FDTF ;A\W[ VFZF[5L51F lJ~wWGL SF[. CSLST Z[S0" p5Z ,FJL XS[, G CF[I

T[VF[GF[ ARFJ 8SJF5F+ GYLP

!!P$P R[SDF\ ;CL T[DH ,BF6 V,UvV,U CMJF AFATGM ARFJ ov

VFZM5L £FZF p,8T5F;DF\ ARFJ ,[JFDF\ VFJ[, K[ S[4VF\SvZ_ YL ZH]

ZFB[,  TSZFZL R[SDF\ TFZLB VG[ ZSD V\U|[HLDF\ K[ VG[ VgI lJUT lCgNLDF\

K[P  5Z\T]  VF  ;\NE["  GFP;]l5|D  SM8"GF  Bir Singh vs.  Mukesh Kumar,

(2019) 4 SCC 197 GF\  R]SFNFGF 5[ZFv#*4 #( VG[ $_ G[  J\RF6[  ,[TF

T[ GLR[ D]HA K[4 

PARA 37. A meaningful reading of the provisions of the Negotiable

Instruments Act including, in particular, Sections 20, 87 and 139,

makes it amply clear that a person who signs a cheque and makes

it over to the payee remains liable unless he adduces evidence to

rebut the presumption that the cheque had been issued for payment

of  a  debt  or  in  discharge  of  a  liability.  It  is  immaterial  that  the

cheque may have been filled in by any person other than the drawer,

if the cheque is duly signed by the drawer. If the cheque is otherwise

valid, the penal provisions of Section 138 would be attracted.
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PARA 38. :- If a signed blank cheque is voluntarily presented to a

payee, towards some payment, the payee may fill up the amount and

other particulars. This in itself would not invalidate the cheque. The

onus would still be on the accused to prove that the cheque was not

in discharge of a debt or liability by adducing evidence.

PARA 40.   Even a blank cheque leaf, voluntarily signed and handed  

over by the accused, which is towards some payment, would attract

presumption under Section 139 of the Negotiable Instruments Act,

in the absence of any cogent evidence to show that the cheque was

not issued in discharge of a debt.

VFD4  GFP;]l5|D  SM8"GF  p5ZMST  R]SFNFGF  5[ZF  J\RF6[  ,[TF  T[DH

VFZM5L £FZF R[SDF\ NXF"J[, ZSD OlZIFNLGL SFIN[;ZGL ,[6L ZSD GYL T[J]

DFGJF  5|[Z[  T[JM  ,[XDF+  5]ZFJM  ZH]  SZ[,  GYL4  H[YL  B\0GFtDS  5]ZFJFGL

U[ZCFHZLDF\ VFZM5LGM VF ARFJ 8SJF5F+ GYLP

VFD4 VF SFDGF\ OlZIFNL TO[" ZH] 5]ZFJFVM wIFG[ ZFBTF T[DH VFZM5L

TO["  VF  ARFJ  ;\NE["GF  VgI  SM.56  ;\A\lWT  :5Q8  ;RM8  5]ZFJFGL

U[ZCFHZLDF\  V+[GL  SM8"GM  :5Q8  VlE5|FI  K[  S[4  SFINFGL  HMUJF. D]HA

ARFJ51F[ V[S ;\ElJT ARFJ pEM SZJFGL H~Z K[4 H[ ARFJ  cc;\EFJGFGL

5|FWFgITFcc GF WMZ6G[  5]6"  SZTM CMJM HM.V[ VG[  DF+ XSITF GlCPGFP

;]l5|D SM8[" lJlJW  R]SFNFDF\ 9ZFJ[, K[ S[4 
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Para  20.  The  accused  may  adduce  evidence  to  rebut  the

presumption, but mere denial regarding existence of debt shall not

serve any purpose.

H[YL  B\0GFtDS  5]ZFJFGL  U[ZCFHZLDF\  TSZFZL  R[S  VFZM5L

V[  OlZIFNLGL SFIN[;ZGL ,[6L ZSD 5[8[  OlZIFNLG[  VF5[, CMJFG]\  VG]DFG

SZJFG]\ ZC[ K[P

!ZP VFD4 VFZM5L £FZF T[DGF lGEFJJFDF\ VFJTF BFTFDF\YL OlZIFNL GL

SFIN[;Z  GL  ,[6L  ZSD  R}SJJF  R[S  VF5[,  K[4  H[  R[S  OlZIFNL  £FZF

lGIT  ;DIDIF"NFDF\  ZH}  SZJFDF\  VFJ[,  K[4  T[DH  VF  R[S

ccO\0; .G;OL;LIg8cc GF SFZ6[ 5ZT YI[, T[DH R[S 5ZT YIFGL DFlCTL D?

IF AFN OlZIFNLV[ #_ lNJ;GL ;DIDIF"NFDF\ SFIN[;ZGL ,[6L ZSDGL DF\U6L

SZTL ,[lBT GM8L; VFZM5LG[ T[DGF\ ;ZGFD[ DMS,[, K[P VFD4 OlZIFNLV[ WL

G[UMXLI[A, .g:8=]D[g8 V[S8 GL S,Dv!#( GL HMUJF. VMG]\ 5F,G SZ[, K[P

VFZM5L £FZF ,LW[, ARFJM 56 DF+ SF<5GLS VG[ DFGJF,FIS GYL T[ AFAT

56 p5ZMST 5[ZFVMDF\ SZJFDF\ VFJ[, RRF"YL 5]ZJFZ YFI K[4 H[YL OlZIFNLGL

TZO[6DF\  pNEJ[,  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!!

( VG[ S,Dv!#) GF VG]DFGG]\ B\0G VFZM5L 51F[ ;\EJLT VG[ DFGL XSFI

T[JM ARFJ ZH] SZLG[ T[DH OlZIFN 51FGF 5]ZFJF 5Z 5|A/ X\SF pt5gG YFI

T[JL CSLST S[  ;\HMUM Z[S0"  5Z ,FJJFDF\  T¡G lGQO/ lGJ0[, K[4 H[YL WL

G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!!( VG[ S,Dv!#) GF VG]DFG VF

SFDGF  OlZIFNLGL  TZO[6DF\  ZC[  K[  VG[  T[G\]  B\0G  SZL  OlZIFNL  p5Z  S[;

5]ZJFZ SZJFGM AMHM XLO8 YI[, GYLP  
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!#P    VF ;\HMUMDF\ VFZM5LV[ OlZIFNJF/F TSZFZL R[SGL ZSD OlZIFNLG[ G

R]SJL WL G[UMXLV[A, .g:8]|D[g8 V[S8GL S,Dv !#( D]HA ;HFG[ 5F+ U]gCM

SZ[,  CMJFG]\  5]ZJFZ  YFI  K[4  VG[  H[YL  D]¡F  G\P! GM  HJFA  ccCSFZcc DF\

9ZFJJFDF\ VFJ[ K[P T[DH VFZM5L £FZF S,Dv !#) D]HA B\0GFtDS 5]ZFJM

ZH]  SZL  5MTFGM  ARFJ :YFl5T SZJFDF\  lGQO/ lGJ0[, CMI  D]¡F  G\PZ GM

HJFA ccGSFZcc DF\ 9ZFJJFDF\ VFJ[ K[P 

D]¡F G\P#

!$P  CF,GF\  S[;DF\  VFZM5L  K[<,F  36F  ;DIYL  CFHZ ZC[,  GYLP  JW]DF\

GFDP  U]HZFT  CF.SM8"  GF  Z_!*s#f  !$&vXZN  H[9F,F, ;FJ,F  lJP:8[8

VMO  U]HZFT GF  R]SFNFDF\  GFDPU]HZFT  CF.SM8["  9ZFjIF  D]HA  VFZM5LGL

U[ZCFHZLDF\ 56 HHD[g8 VF5L XSFI K[4 H[YL JW] lJ,\A YFI GCL\ T[ C[T]YL

VFZM5LGL  U[ZCFHZLDF\  HHD[g8  HFC[Z  SZJFG]\  gIFIMlRT  H6FI  K[4  H[YL

p5ZMST D]¡F G\P! VG[ D]¡F G\PZ GL ;\I]ST RRF"  VG[ lG6"IM wIFG[  ZFBTF

T[DH S[; G]\ ;DU| Z[S0"4 ZH] YI[, 5]ZFJFVM VG[ SFINFSLI HMUJF.VM T[DH

N,L,MG[ wIFG[ ZFBTF D]¡F G\P # GM lG6"I ccCSFZcc DF\ VF5JFDF\ VFJ[ K[4 VG[

VF  SFDGF  VFZM5LG[  EFZTLI  GFUlZS  ;]Z1FF   ;\lCTFGL  S,DvZ*(  sZf

slS|P5|MPSM0GL  S,DvZ55sZff  VgJI[  WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL

S,Dv!#( GF\ U]GF ;AA ccTS;LZJFGcc 9ZFJJFDF\ VFJ[ K[P

                                                                                                          PAGE NO.- 22



  JUDGEMENT                                                                                                         CC/1956/2018  

JW]DF\ TS;LZJFG 9Z[, VFZM5L S[ T[DGF lJPJPzL VFHZMH CFHZ ZC[,

GYL4 VF ;\HMUMDF\ T[VMG[ ;HF DF8[ ;F\E/L XSFI[, GYLP VF TDFD ;\HMUM

VG[ CSLSTM ,1FDF\ ,. GLR[ D]HA VFBZL C]SD OZDFJ]\ K]\P

ooo C] S D ooo

!P VF  SFDGF  VFZM5Lv.<,]DlNG  ;GqVM  C];[GBFG  pPJPVFP5]bT4  ZC[P

ZFHJ[ZF4  pgN]sAF0D[Zf4  TFP  XLJ4  ZFH:YFG4GFVMG[  GFVMG[  OMHNFZL

SFI"ZLlT ;\lCTFGL S,DvZ55sZf D]HA WL G[UMXLI[A, .g:8=]D[g8 V[S8GL

S,Dv!#( D]HAGF U]GF DF8[ TS;LZJFG 9ZFJL ! sV[Sf JQF"GL ;FNL S[NGL

;HF EMUJJL T[JM C]SD SZJFDF\ VFJ[ K[P

ZP VF  SFDGF  VFZM5LV[  lS|DLG,  5|M;LHZ  SM0GL  S,Dv#5*s#f

VgJI[  OlZIFNDF\  H6FJ[,  R[SGL  ZSD  ~FP!4Z_4___qv  sV\S[  ~l5IF

V[S ,FB JL; CHFZ 5]ZFf  VF SFDGF\ OlZIFNLG[ J/TZ TZLS[ R]SJL VF5JFGM

C]SD SZJFDF\ VFJ[ K[P HM VFZM5L J/TZGL ZSD R]SJJFDF\ lGQO/ HFI TM

JW] !sV[Sf DF;  GL ;HF SZJFDF\ VFJ[ K[ T[JM C]SD SZJFDF\ VFJ[ K[P

#P VF  SFDGF  VFZM5LV[  HM  SFRF  SFDGF  S[NL  TZLS[  SM.  ;HF  EMUJ[,  CMI

T[JL ;HF VFZM5LG[  lS|DLG, 5|M;LhZ SM0GL S,D $Z( D]HA DHZ[  D/JF

5F+ ZC[X[P
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$P VFZF[5L VFHZMH R]SFNFGF\ lNJ;[ CFHZ G CMI T[DH T[DGL TZO[ SM. D]lST

VZHL G CMI VFZF[5L  lJ~wW VF  ;HFGF  VD, VY["  lS|P5|MPSM0GL  S,Dv

$!( sZf VgJI[ ;HF JMZ\8 SF-JFGM C]SD SZJFDF\ VFJ[ K[P

C]SD  VFHZMH  TFPZ)DL4  DFC[vH}G4  ;G[  Z_Z& GF\  ZMH  B]<,L

VNF,TDF\ JF\RL ;\E/FJL4 ;CL SZL HFC[Z SIM"P

:Y/ o lCdDTGUZ4

TFZLB oZ)v_&vZ_Z&

   sG{XL,S]DFZ H[P SM9FZL f
V[0LPHI]0LxI, D[lH:8=[8 OPSP4lCdDTGUZ

     HH SM0 o HLH[v_!&$5

 
      // MANISH //     

                                                                                                          PAGE NO.- 24


