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256. Non-appearance or death of complainant :

(1) If the summons has been issued on complaint, and on
the day appointed for the appearance of the accused, or
any day subsequent thereto which the hearing may be
adjourned, the complainant does not appear, the
Magistrate shall, notwithstanding anything herein before
contained, acquit the accused, unless for some reason he
thinks it proper to adjourn the hearing of the case to some
other day Provided that where the complainant is
represented by a pleader or by the officer conducting the
prosecution or where the Magistrate is of opinion that the
personal attendance of the complainant is not necessary,
the Magistrate may dispense with his attendance and
proceed with the case.
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BHAVANI TEXTILES MILLS Versus STATE OF GUJARAT
CRIMINAL APPEAL No. 2403 of 2009

From the papers, it also appears that the learned
counsel for the appellant-complainant had never bothered
to pray before the learned Trial Court for non-attendance of
the respondents-accused. | have perused the said provision
also. During the six years, the complainant has never
bothered to appear before the learned Trial Court and
never bothered to proceed with the matter. It appears that
due to sole negligency on the part of the complainant,

complaint of the complainant was dismissed by the learned
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Trial Court. | have not found any substance in present
appeal. In my view, the learned Trial Judge, after
appreciating the facts of the case and law referred to
above, has rightly dismissed the complaint. The learned
Magistrate has not committed any error of law or fact-
especially when the process is not served and even
process fee is also not paid, and so the complainant has no
right to pray for restoration. In view of the aforesaid
observations, the said appeal deserves to be dismissed.

S. Rama Krishna vs S. Rami Reddy CASE NO.:
Appeal (crl.) 755 of 2008 Supreme Court

7. Section 256 of the Code of Criminal Procedure empowers

a Magistrate to pass an order of acquittal on non-
appearance or death of the complainant.

The complaint petition was filed in the year 2001.
Rami Reddy died in 2003. A large number of dates were
fixed for hearing of the case. Although, on some dates, the
respondents were either present in court in person or were
represented by their Advocate, but as noticed
hereinbefore, continuously for about 15 dates fixed for
hearing, they remained absent. The ingredients of Section
256(1) are: (i) that summons must have been issued on a
complaint, (ii) the Magistrate should be of the opinion that
for some reasons, it is not proper to adjourn the hearing of
the case to some other date; and (iii) the date on which the

order under Section 256(1) can be passed is the day

appointed for appearance of the accused or any day

subsequent thereto, to which the hearing of the case has
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been adjourned. It is not a case where the proviso
appended to sub-Section (1) of Section 256 of the Code

was applicable.

8. The matter remained pending for more than five years.
It was obligatory on the part of the respondents to press
their application for substitution. They did not file
attendance of their witnesses. The case was fixed for
hearing.

9. The learned Magistrate in terms of sub-Section (1) of

Section 256 exercises wide jurisdiction. Although an order

of acquittal is of immense significance, there cannot be
any doubt or dispute whatsoever that the discretion in this
case had been properly exercised by the learned
Magistrate.

10. The provisions of Section 256(1) mandate the

Magistrate to acquit the accused unless for some reason he
thinks it proper to adjourn the hearing of the case. If an
exceptional course is to be adopted, it must be spelt out
the discretion conferred upon the learned Magistrate,
however, must be exercised with great care and caution.
The conduct of the complainant for the said purpose is of
immense significance. He cannot allow a case to remain
pending for an indefinite period. Appellant had been
attending the court for a long time, except on some dates
where when remained absent or was otherwise
represented by his Advocate. He had to remain present in
court. He attended the court on not less than 20 occasions

after the death of the original complainant. If in the
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aforementioned situation, the learned Magistrate exercised
his discretionary jurisdiction, the same, in our opinion,

should not have been ordinarily interfered with.
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