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In Dalpat Kumar & Anr. v. Prahlad Singh & Ors. Civil Appeal Nos.

5054-55 of 1991," 4. Order 39, Rule 1(c) provides that temporary injunction may be
granted where, in any suit, it is proved by the affidavit or otherwise, that the defendant
threatens to dispossess the plaintiff or otherwise cause injury to the plaintiff in relation to any
property in dispute in the suit, the court may by order grant a temporary injunction to restrain
such act or make such other order for the purpose of staying and preventing... or dispossession
of the plaintiff or otherwise causing injury to the plaintiff in relation to any property in dispute
in the suit as the court thinks fit until the disposal of the suit or until further orders. Pursuant to
the recommendation of the Law Commission clause(c) was brought on statute by Section 88(i)
(c) of the Amending Act 104 of 1966 with effect from February 1, 1977. Earlier thereto there
was no express power except the inherent power under Section 151, C.P.C. to grant ad interim
injunction against dispossession. Rule 1 primarily concerns with the preservation of the
property in dispute till legal rights are adjudicated. Injunction is a judicial process by which a
party is required to do or to refrain from doing any particular act. It is in the nature of
preventive relief to a litigant to prevent future possible injury. In other words, the court in
exercise of the power of granting ad interim injunction is to preserve the subject matter of the
suit in the status quo for the time being. It is settled law that the grant of injunction is a
discretionary relief. The exercise thereof is subject to the court satisfying that (1) there is a
serious disputed question to be tried in the suit and that an act, on the facts before the court,
there is probability of his being entitled to the relief asked for by the plaintiff/defendant; (2) the
court's interference is necessary to protect the party from the species of injury. In other words,
irreparable injury or damage would ensue before the legal right would be established at trial;
and (3) that the comparative hardship or mischief or inconvenience which is likely to occur
from withholding the injunction will be greater than that would be likely to arise from granting
it.

5. Therefore, the burden is on the plaintiff by evidence aliunde by affidavit or otherwise that

there is "a prima facie case" in his favour which needs adjudication at the trial. The existence of

the prima facie right and infraction of the enjoyment of his property or the right is a condition

for the grant of temporary injunction. Prima facie case is not to be confused with prima facie

title which has to be established, on evidence at the trial. Only prima facie case is a substantial




question raised, bona fide, which needs investigation and a decision on merits. Satisfaction that

there is a prima facie case by itself is not sufficient to grant injunction. The Court further has to

satisfy that non-interference by the Court would result in "irreparable injury" to the party

seeking relief and that there is no other remedy available to the party except one to grant

injunction and he needs protection from the consequences of apprehended injury or

dispossession. Irreparable injury, however, does not mean that there must be no physical

possibility of repairing the injury, but means only that the injury must be a material one,

namely one that cannot be adequately compensated by way of damages. The third condition
also is that "the balance of convenience" must be in favour of granting injunction. The Court

while granting or refusing to grant injunction should exercise sound judicial discretion to find

the amount of substantial mischief or injury which is likely to be caused to the parties, if the

injunction is refused and compare it with that it is likely to be caused to the other side if the

injunction is granted. If on weighing competing possibilities or probabilities of likelihood of

injury and if the Court considers that pending the suit, the subject-matter should be maintained

in status quo, an injunction would be issued. Thus the Court has to exercise its sound judicial

discretion in granting or refusing the relief of ad interim injunction pending the suit."

Hon’ble Supreme Court In Gujarat Bottling Co. Ltd. v. Coca Cola Co.,
Civil Appeal Nos. 6839-6840 of 1995 held and observed that" In this context,

it would be relevant to mention that in the instant case GBCX had approached the High

Court for the injuction order, granted earlier, to be vacanted. UNder order 39 of the Code

of Civil Procedure, jurisdiction of the Court to interfere with an order of interlocutory or

temporary injuction is purely equitable and, therefore, the Court, on being approached,
will, apart from other considerations, also look to the conduct of the party invoking the

jurisdiction of the Court, and may refuse to interfere unless his conduct was free from

blame. Since the relkief is sholly equitable in nature, the party invoking the jurisdictionb

of the court has tro show that he himselff was not at fault and that he himself was not

responsible for bringing about the state of things complained of and that he was not
unfair or inequitable in his dealings with the partyh against whom he was seeking relief.

His conduct should be fair and honest. These considerations will arise not only in respect

of the person who seeks an order of injuction under order 39 Rule 1 or Rule 2 of the Code




of Civil Procedure, but also in respect of the party approaching the Court for vocating the
ad-interim or temporary injuction order already granted in the pending suit or
proceedings."

Hon’ble Supreme Court In Civil Appeal No. 1109 of 1979 Mahadeo

Savlaram Shelke v. Pune Municipal Corporation, it is held that, "7. In Shiv
Kumar Chadha v. Municipal Corporation of Delhi, a Bench of three Judges of this Court
held that "a party is not entitled to an order of injunction as a matter of course. Grant of
injunction c is within the discretion of the court and such discretion is to be exercised in
favour of the plaintiff only if it is proved to the satisfaction of the court that unless the
defendant is restrained by an order of injunction, an irreparable loss or damage will be
caused to the plaintiff during the pendency of the suit. The purpose of temporary
injunction is, thus, to maintain the status quo. The court grants such relief according to
the legal principles-ex debito justitiae. Before any such order is passed the court must be
satisfied that a strong prima facie case has been made out by the plaintiff including on the
question of maintainability of the suit and the balance of convenience is in his favour and
refusal of injunction would cause irreparable injury to him. Further the court should be
always willing G to extend its hand to protect a citizen who is being wronged or is being
deprived of a property without any authority in law or without following the procedure
which are fundamental and vital in nature. But at the same time the judicial proceedings
cannot be used to protect or to perpetuate a wrong committed by a person who

approaches the court."

8. In Dalpat Kumar v. Prahlad Singh , a Bench of two Judges (in which K. Ramaswamy, J.
was a Member) of this Court held that the phrases "prima facie case"”, "balance of
convenience" and "irreparable loss" are not rhetoric phrases for incantation but words of
width and elasticity, intended to meet myriad situations presented by men's ingenuity in
given facts and circumstances and should always be hedged with sound exercise of
judicial discretion to meet the ends of justice. The court would be circumspect before
granting the injunction and look to the conduct of the party, the probable injury to either
party and whether the plaintiff could be adequately compensated if injunction is refused.
The existence of prima fade right and infraction of the enjoyment of him property or the
right is a condition for the grant of temporary injunction. Prima facie case is not to be
confused with prima facie title which has to be established on evidence at the trial. Only
prima facie case is a substantial question raised, bona fide, which needs investigation and



a decision on merits. Satisfaction that there is a prima facie case by itself is not sufficient
to grant injunction. The court further has to satisfy that non-interference by the court
would result in "irreparable injury" to the party seeking relief and that there is no other
remedy available to the party except one to grant injunction and he needs protection from
the consequences of apprehended injury or dispossession. Irreparable injury, however,
does not mean that there must be no physical possibility of repairing the injury but means
only that the Injury must be a material one, namely one that cannot be adequately
compensated by way of damages. The balance of convenience must be in favour of
granting injunction. The court while granting or refusing to grant injunction should
exercise sound judicial discretion to find the amount of substantial mischief or injury
which is likely to be caused to the parties if the injunction is refused and compare it with
that which is likely to be caused to the other side if the injunction is granted. If on
weighing competing possibilities or probabilities of likelihood of injury and if the court
considers that pending the suit, the subject matter should be maintained in status quo, an
injunction would be issued. The court has to exercise its sound judicial discretion in
granting or refusing the relief of ad interim injunction pending the suit."

9. It is settled law that no injunction could be granted against the true owner at the

instance of persons in unlawful possession. It is true that the appellants placed reliance in

their plaint on resolutions passed by the municipality on 11.11.72 and 29.11.72. A reading

of those resolutions would prima facie show that possession would be taken where the

acquisition proceedings have become final and land acquisition proceedings would not he

pursued where award has not been made as on the date of the resolutions. In this case

since the acquisition proceedings have become final, then necessarily possession has to be
taken by the Corporation for the public purpose for which the acquisition was made. In
that context the question arises whether the appellants can seek reliance on two
resolutions. They furnish no prima facie right or title to the appellants to have perpetual
injunction restraining the Corporation from taking possession of the building. The orders
of eviction were passed by due process of law and had become final. Thereafter no right
was created in favour of the appellants to remain in possession. Their possession in
unlawful and that therefore, they cannot seek any injunction against the rightful owner

for evicting them. There is thus neither balance of convenience nor irreparable injury

would be caused to the appellants.”
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® % “ It is well settled that in order to obtain an order of injunction, the party who seeks for
grant of such injunction has to prove that he has made out a prima facie case to go for trial, the
balance of convenience is also in his favour and he will suffer irreparable loss and injury if

injunction is not granted. But it is equally well settled that_ when a party fails to prove prima

facie case to go for trial, question of considering the balance of convenience or irreparable loss

and injury to the party concerned would not be material at all, that is to say, if that party fails to

prove prima facie case to go for trial, it is not open to the Court to grant injunction in his favour

even if, he has made out a case of balance of convenience being in his favour and would suffer

irreparable loss and injury if no injunction order is granted. Therefore, keeping this principle in

mind, let us now see, whether the appellant has been able to prove prima facie case to get an
order of injunction during the pendency of the two appeals in the High Court.”
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