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!f VF SFDGF JFNL NJFZF 5|lTJFNL 5F;[YL SZFZ D]HAGL ,[6L ZSD ~FPZ4*54___qv J;],
D[/JJF  NFJM  SZ[,  K[P  VF  NFJFGL  8]\SDF\  CSLSTM  VF  D]HA  K[P  JFNL  ;\HIEF.
ELBFEF. ;MHL+FV[ S0LIF SFDGM SMg8=FS8 ZFBL DH]ZM NJFZF S0LIF SFD SZFJ[ K[ VG[ 5|lTJFNLGL
DFl,SLGL lD<ST H[ ZFHSM8 lH<,FGF SM80F;F\UF6L TF,]SFGF UFD J[ZFJ/GF Z[JgI] ;J[" G\P&#$ GF
VF{nMULS  C[T]  DF8[GF  D\H]ZL  DF8[  HDLGGF  %,M8  pHF"v$vV[  TZLS[  VM/BFTF  %,M8DF\  %,M8  G\PZ
RMPDLPVFXZ[ Z$_v__ VFJ[,L K[ T[DF\ D\H]Z YI[, %,FG D]HA VFSL"8[S8GL ;]RGF D]HA X[0G]\ AF\
WSFD SZJF 5|lTJFNLV[ JFNLG[ TFP#q!ZqZ_!) GF GM8ZF.h0 SZFZ DFZOT AF\WSFD SZJF ;DH]TL
SZL VF5[,L CTLP JFNLGF NFJF VZHLGF 5FZFvZ GL CSLST D]HA VF SZFZ GM8ZL ;D1F ZHL:80" YI[,M
CTM VG[ T[DF\ JFNL TYF 5|lTJFNLV[ NZ[S 5FGF 5Z ;CLVM SZ[,L K[ VG[ VF SZFZ A\G[ 51FSFZM NJFZF JF\
RL4 ;DHL4 lJRFZL4 ZFHLB]XLYL SZ[, K[P
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NFJF  VZHLGF  5FZFv#  DF\  H6FjIF  D]HA  SZFZDF\  XZTMG[  VFlWG  JFNL  VG[  5|lTJFNL
JrR[   AF\WSFDGF EFJM GSSL SZJFDF\ VFJ[, CTF VG[ H[ AF\WSFDGF EFJM SFD 5]6" YI[YL T[GL
GSSL  SZFI[,  5[D[g8  SZJFGL  XZT  D]HA  5|lTJFNLV[  JFNLG[  R]SJL  VF5JFGF  CTF  VG[  ~0F
V[8,[ S[ ZFHSM8 VA"G 0[J,M5D[g8 VMYMZL8LG]\ Sd5,LXG VFjIF AFN ALHF DF/G]\ AF\WSFD SZJFG]\
GSSL SZJFDF\  VFJ[, CT]  VG[ JFNLGF NFJF VZHLGF 5FZFv5 DF\  H6FjIF D]HA SFD RF,] YIFGF
A[ YL V-L DF; ;]WL 5|lTJFNL TZOYL SM. 5[D[g8 SZJFDF\ VFJ[,] G CT] VG[ SFD 5]6" YIF AFN GSSL
SZ[,L XZTM D]HA 5[D[g8 SZJFG]\ SC[TF 5|lTJFNL NJFZF 5[D[g8 SZJFDF\ VFJ[, G CT] VG[ JFNL NJFZF
GSSL YIF D]HAGL Sd5,LXG D[/JJF ;]WLGL TDFD SFDULZL TFP!(q#qZ_Z_ GF ZMH 5]6" SZL
N[JFDF\ VFJ[,L CTLP

JFNLGF NFJF VZHLGF 5FZFv& DF\  H6FjIF D]HA 5|lTJFNL NJFZF VF5JFDF\  VFJ[,L ;]RGF
D]HA VFBF %,M8GL S],vZ5(*PZ5 O]8GL SFDULZL JFNL NJFZF SZJFGL CTL VG[ JFNL NJFZF D\H]Z
YI[, %,FG D]HA S],v!&*_PZ5 O]8GL SFDULZL TFP!(q#qZ_Z_ GF ZMH 5]6" Y. HTF 5|lTJFNL
NJFZF  JFNLG[  ~FP$_4___qv GM  R[S  VF5JFDF\  VFJ[,  CTM  VG[  AFSLG]\  5[D[g8  JC[,F;Z  R]SJL
N[X[ T[D H6FJ[, CT] VG[ 5|lTJFNL 5MT[ Sd5,LXG D[/JL ,[X[ T[D H6FJ[, CT]P JFNLV[ 5MT[ SFDULZL
5]6"  Y. UI[, CMI TDFD 5[D[g8 R]SJL  VF5JF H6FJ[, CT]  5Z\T]  5|lTJFNLV[  8]S0[v8]S0[  5[D[g8
VF5JF H6FJ[, CT]P

JFNLGF NFJF VZHLGF 5FZFv* DF\ H6FjIF D]HA SMZMGFGL DCFDFZLG[ ,LW[ ,MS0FpG YTF\
JFNLV[ 5|lTJFNLG[ VFJF S8MS8MGF ;\HMUMDF\ 5MTFGF A[\S BFTFDF\ TDFD ~l5IF R]SJL N[JF H6FJ[,
CT] VG[ 5|lTJFNL NJFZF ~FP$_4___qv GF 5F\R R[SM JFNLG[ VF5JFDF\ VFJ[, CTF VG[ H[ D]HA 5|
lTJFNLV[  JFNLG[  ~FPZ4$_4___qv  R]SJL  NLW[,  CTF  VG[  tIFZAFN  TFP!(q&qZ_Z_  GF  ZMH
~FP$_4___qv GM R[S VF5JFDF\ VFJ[, CTM VG[ tIFZAFN SM.56 ZSD 5|lTJFNLV[ JFNLG[ R]SJ[,
G  CTLP  H[YL  JFNLGF  NFJF  VZHLGF  5FZFv)  DF\  H6FjIF  D]HA  GSSL  YI[,L  XZTM  D]HA
JFNLV[ ~FP54!$4)**qv G]\ SFD SZ[, CT] VG[ 5|lTJFNLV[ ~FPZ4$_4___qv R]SJ[, CTF H[YL JFNL
V[  AFSL  ~FPZ4*$4)**qv  V[D  S],  ~FPZ4*54___qv  ,[6L  ZSD  DF8[  CF,GM  NFJM  SZ[,
K[  VG[  H[  NFJM  SZTF  5C[,F  5|lTJFNL  NJFZF  JFNLG[  TFPZ!q*qZ_Z_  GL  GM8L;  DMS,[,  CTL
VG[ VW]~ AF\WSFD 5]~ SZJF H6FJ[, CT] VG[ JFNL NJFZF T[GM TFPZ_q!_qZ_Z_ GF ZMH HJFA
VF5[, CTM VG[ CSLST[ SM. AF\WSFD VW]~ GYL T[D H6FJ[, CT]P

JFNLGF  5FZFv!Z  DF\  H6FjIF  D]HA  TFP!(q#qZ_Z_  GF  ZMH  5]6"  Y.  UI[,  CTL
VG[ tIFZAFN ,MS0FpG ,FUL HJFYL JFNLGF AF\WSFDGF ;FDFGM 5|lTJFNLGL DFl,SLGL HuIF 5Z ZCL
UI[, CTF VG[ H[ 56 VFH[ 5|lTJFNLGF SAHFDF\ K[ T[D H6FJJFDF\ VFJ[ K[ VG[ T[ J:T]VM ;M\5JF 5|
lTJFNL NJFZF .gSFZ SZJFDF\ VFJ[, CTMPJFNLGF NFJF 5FZFv!# TYF !$ DF\ H6FjIF D]HA AFSL
ZC[TL ,[6L ZSD DF8[ VG[SJFZ p3ZF6LVM SZJFDF\ VFJ[, CTL 5Z\T] 5|lTJFNL NJFZF VFJL SM. ZSD
R]SJL N[JF DF8[ SM. NZSFZ ,LW[, GYL VG[ H[YL AF\WSFDGF SZFZ D]HA TDFD SFDULZL SZFJL ,LWF
AFN AFSL ZSD R]SJJF AFAT[GL SM. NZSFZ 5|lTJFNLV[ ,LW[, G CMJFYL NFJF SZJFG]\ SFZ6 pt5gG
YI[, K[ VG[ H[ !(@ GF jIFH ;lCT AFSL ZSD ~FPZ4*54___qv J;], D[/JJF JFNLV[ CF,GM
NFJM SZ[, K[P



RCS/23/2022  3
JUDGEMENT

Zf JFNL NJFZF 5MTFGF NFJFGF ;DY"GDF\ GLR[ D]HAGF N:TFJ[HM ZH] SZJFDF\ VFJ[,F K[P

VF\S N:TFJ[HGL lJUT V;,q;8L"OF.0 GS,

Z! X[0 AF\WSFDGM SZFZ TFP#q!ZqZ_!) GM8ZF.h0

ZZ 0[J,5D[g8 5ZDLXG GS,

Z# ,LU, GM8L; GS,

Z$ GM8L;GM HJFA GS,

#& YL #) AF\WSFDGF OM8F V;,

#5 VFZP8LPVF.PGF SFINF T/[ ~0FG[ SZ[,L VZHL V;,

#f 5|lTJFNL  NJFZF  VF\Sv) YL  JFNLGF  NFJFGM  HJFA JF\WF  ZH]  SZJFDF\  VFJ[, K[  VG[  H[DF\
5|lTJFNL NJFZF JFNLGF NFJF VZHLGF VF1F[5M VG[ NFJFVMG[ GSFZL SF-JFDF\  VFJ[ K[ VG[ NFJFGF
HJFAGL 8]\SDF\ CSLST HM.V[ TM HJFAGF 5FZFv!! DF\ JFNL VG[ 5|lTJFNL JrR[ GM8ZL ~A~ H[ SZFZ
YI[, K[  T[  5|lTJFNL NJFZF  :JLSFZJFDF\  VFJ[, K[  VG[  T[  SZFZGL XZTM H[  JFNLGF NFJF VZHLGF
5FZFv# DF\  H6FJJFDF\  VFJ[, K[  T[  56 BZL  CMJFG]\  H6FJJFDF\  VFJ[  K[P  HIFZ[  NFJF  VZHLGF
5FZFv$ GL CSLSTM .gSFZL SZJFDF\ VFJ[,L K[ VG[ H[DF\ 5|lTJFNL NJFZF H6FJJFDF\ VFJ[ K[ S[4 ~0FDF\
YL 0[J,M5D[g8 5ZDLXG VFJL UIF AFN VG[SJBT 5|lTJFNL NJFZF JFNLG[ AF\WSFD X~ SZJF ;]RGF
VF5[,L CTL T[D KTF\ JFNLV[ ;DI;Z AF\WSFD X~ SZ[, GCL\ VG[ T[ AFAT[ JFNLV[ ~FP5_4___qv
V[0JFg;GL DF\U6L SZ[, H[ D]HA 5|lTJFNLV[ JFNLG[ ~FP5_4___qv R]SJL VF5[, VG[ tIFZAFN
JFNLV[ AF\WSFD X~ SZ[, CT]P

5|lTJFNLGF  HJFAGF 5FZFv!$ DF\  H6FJ[, K[  S[4  JFNLV[  VG[SJFZ ACFGF  ATFJLG[  ZSD
D[/J[, K[ VG[ SZFZGL XZTM D]HA SFD SZ[, GYL VG[ JrR[ JrR[ SFD ZMSLG[ V,U HuIFV[ SFD
SZJF HTF ZC[, K[ VG[ 5|lTJFNLV[ GSSL SZ[, XZTM SZTF JWFZ[ ZSD JFNLG[ R]SJL VF5[, K[ H[YL
JFNLV[ SFD VW]~ D]SLG[ SZFZGM E\U SZ[, K[P

HJFAGF 5FZFv!5 DF\ 5|lTJFNL NJFZF JFNLGF VZHLGF 5FZFv& GL CSLSTMG[ V\XTo :JLSFZ[,
K[ VG[ 5|lTJFNL NJFZF JFNLG[ ~FPZ4$_4___qv R]SJL VF5[, K[ VG[ CSLST[ JFNL SZFZGL XZTM
D]HAG]\  AF\WSFD VW]~ D]SLG[ Z5v#_@ H[8,] AF\WSFD SZLG[ VWJrR[ AF\WSFD KM0LG[ HTF ZC[,
K[ T[D H6FJ[, K[P 

5|lTJFNL NJFZF HJFAGF 5FZFv!& DF\ JFNLGL NFJF VZHLGF 5FZFv* GL CSLSTMG[ :JLSFZ[,
K[  VG[  HJFAGF  5FZFv!*  DF\  5|lTJFNL  NJFZF  ZMS0YL  TYF  R[SMYL  JFNLG[  GF6F  R]SJ[,
K[ VG[ H[ CSLST JFNL NJFZF T[GL NFJF VZHLDF\ H6FJ[, GYL VG[ S8S[ S8S[ ZMS0 ZSD 5|lTJFNL
5F;[YL  JFNLV[  D[/J[,  CMI  T[  HF6L  A]hLG[  JFNL  NJFZF  K]5FJJFDF\  VFJ[  K[  TYF  HJFAGF
5FZFv!( DF\ 5|lTJFNLV[ H6FJ[, K[ S[4 JFNLV[ DG30T ZLT[ AF\WSFDGF RMZ;O]8 D]HA DH]ZL SFDGL
ZSD T[GL NFJF VZHLDF\ H6FJ[, K[ H[ AF\WSFD JFNLV[ SZ[, GYL H[YL 5|lTJFNL NJFZF T[GM .gSFZ
SZJFDF\ VFJ[ K[ TYF HJFAGF 5FZFv!) DF\ 5|lTJFNLV[ JFNLG[ VF5[, GM8LXGL CSLSTM BZL CMJFG]\
H6FJJFDF\ VFJ[ K[ VG[ T[GL ;FD[ JFNLV[ T[GM p0Fp HJFA VF5[, K[ T[D H6FJJFDF\ VFJ[, K[ TYF
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HJFAGF 5FZFvZ! DF\ 5|lTJFNL NJFZF JFNLGF 5FZFv!Z DF\ SZJFDF\ VFJ[, VF1F[5MG[ GSFZL SF-JFDF\
VFJ[, K[ VG[ 5|lTJFNL 5F;[ JFNLGF SM. AF\WSFDGF ;FWGM ZC[, GYL T[D H6FJ[, K[ VG[ JFNLGM
NFJM 8SJF5F+ G CMI GFD\H]Z SZJF lJG\TL SZ[, K[P

$f NFJFGF VFBZL lGZFSZ6 DF8[ GLR[ D]HAGF D]N'FVM VF\Sv!_ YL 30JFDF\ VFJ[, K[P

!f X]\ JFNL ;FlAT SZ[ K[ S[4 JFNL 5|lTJFNL JrR[ TFP#q!ZqZ_!) GF ZMH SZ[, X[0GF
AF\WSFDGF SZFZGL XZTM D]HA JFNLV[ AF\WSFD SZ[, K[ m

Zf X]\  JFNL  ;FlAT  SZ[  K[  S[4  JFNL  5|lTJFNL  5F;[YL  NFJFGF  5FZFv)  DF\  H6FjIF
D]HAGL  ,[6L  GLS/TL  ZSD  ~FPZ4*$4)**P*5  5{;F  5|lTJFNL  R]SJ[  GCL\  tIF  ;]WL  !(@  GF
jIFH ;lCT D[/JJF CSSNFZ K[ m

#f X]\ 5|lTJFNL ;FlAT SZ[ K[ S[4 JFNLV[ TFP#q!ZqZ_!) GF ZMH SZ[, X[0GF AF\WSFDGF
SZFZGL XZTM D]HA AF\WSFD 5]6"  SZ[, GYL m

$f X]\ 5|lTJFNL ;FlAT SZ[ K[ S[4 JFNLGF NFJFDF\ 5]ZTL SM8" OL ZH] YI[, GYL m
5f X]\ JFNLGF NFJFG[ ;DIDIF"NFGM AFW G0[ K[ m
&f X]\ JFNL DF\uIF D]HAGL NFN D[/JJF CSSNFZ K[ m
*f X]\ C]SD VG[ C]SDGFD\]  m 

HJFAM o !f GSFZDF\
Zf GSFZDF\
#f CSFZDF\
$f GSFZDF\
5f GSFZDF\
&f GSFZDF\
*f VFBZL C]SD D]HA

&f p5ZMST HJFAGF SFZ6M GLR[ D]HA K[P

VF SFD[ JFNL TZO[ 5MTFGF NFJF VZHLGF ;DY"GDF\ VF\Sv!Z YL ;LP5LP;LPVM0"Zv!(
~<;v$ G]\ ;MU\GFD]\ ZH] SZJFD\F VFJ[, K[ H[DF\ T[DGF NJFZF NFJF VZHLGL CSLSTMG]\ 5]GZFJT"G SZ[,
K[  VG[  ;MU\NGFDDF\  5FZFv)  DF\  5|lTJFNL  5F;[YL  GSSL  SZJFDF\  VFJ[,  SZFZ  D]HA  SFDULZL
VG[ T[ DF8[ GSSL YI[,L DH]ZLGF EFJ D]HAGL AFSL ZC[TL ,[6L ZSD J;], D[/JJF T[VM CSSNFZ
K[ T[D H6FJ[, K[PtIFZAFN 5|lTJFNL TZO[ lJPJPzL NJFZF T[DGL p,8T5F; SZJFDF\ VFJ[ K[ H[DF\
JFNL NJFZF p,8T5F;DF\  D]bItJ[  CSLSTM H6FJ[, K[  S[4cc મારે શેડ નુ બાંધકામ કુલ અઢી માળ નુ
બનાવવાનુ છે અને કમ્પ્લીશન આવ્યા પછી બાકીનુ કામ કરવાનુ છે આવુ પ્રતિવાદી એ જણાવેલ.  આ
બાંધકામ મને ત્રણ મહિના મા પુરુ કરવાનુ જણાવેલ P

પ્રશ્ન:-  પ્રતિવાદી એ ઉપરોક્ત બાંધકામ કેટલા સમય મા પુરુ કરી આપશો? તે બાબતે આપણી સાથે કોઇ
વાત થયેલી હતી?
જવાબ o  જ્યારે કામ નક્કિ થયુ ત્યારે કમ્પ્લેશન સુધી ના બાંધકામ માટેના ત્રણ મહિના નક્કી કરવામા
આવ્યા હતા અને  કમ્પ્લેશન આવ્યા પછી તનેો સમય કોઇ નક્કી કરવામા અવેલ ન હતોP
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એ વાત ખરી છે કે,  ત્યારબાદ પ્રતિવાદી દ્વારા ભાવ-તાલ અંગેનો લખેિત કરાર કરવામા આવેલ હતો.  આ
ભાવ-તાલ પહેલા મૌખિક વાત થયા બાદ લખેિત મા લખવામા આવેલ હતો. પ્લાન પાસ થયા બાદ ભાવ-
તાલ અંગેનુ લેખિત લખાણ કરેલુ હતુ.એ વાત ખરી છે કે, જ્યારે ભાવ તાલ અંગે જ ેલખાણ થયેલ ત્યારે
બાંધકામ પ્લાન મે જોયલે નથી. જ ેશેડ નુ બાંધકામ કરવાનુ હતુ તે અંદાજીત ૧૦ મીટર નુ મોઢુ હતુ અને
૩૦ મીટર ની ઉંડાઇ હતીP એ વાત ખરી છે કે, ત્યારબાદ પ્રતિવાદી દ્વારા ભાવ-તાલ અંગેનો લખેિત કરાર
કરવામા આવેલ હતો. આ ભાવ-તાલ પહેલા મૌખિક વાત થયા બાદ લખેિત મા લખવામા આવેલ હતોP
પ્લાન પાસ થયા બાદ ભાવ-તાલ અંગેનુ લેખિત લખાણ કરેલુ હતુ.એ વાત ખરી છે કે, જ્યારે ભાવ તાલ
અંગે જ ેલખાણ થયેલ ત્યારે બાંધકામ પ્લાન મે જોયેલ નથીP જ ેશેડ નુ બાંધકામ કરવાનુ હતુ તે અંદાજીત
૧૦ મીટર નુ  મોઢુ  હતુ  અને ૩૦ મીટર ની ઉંડાઇ હતીP એ વાત ખરી છે કે  સંપૂર્ણ  બાંધકામ પરુુ થાય
ત્યારબાદ કમ્પ્લિશન સર્ટીફિકેટ ઇસ્યુ થાય છે.   એ વાત ખરી છે કે વાદી સાથે અઢી માળ ચણવા બાબતનો  
કરાર થયેલો હતો  .  એ વાત ખરી છે કે આંક  -  ૨૧ ના કરાર મજુબ અઢી માળનુ બાંધકામ કરવાનુ હતુ અને તે  
મુજબ બાંધકામ પૂર્ણ થયેલ હોય તેવા કોઇ  પુરાવા મે આ કામે રજૂ કરેલ નથી  ,   સાહેદ સ્વેચ્છાએ જણાવે છે  
કે મે પહેલા માળાનુ બાંધકામ કરેલ છે અને બાકીનુ બાંધકામ મે કરેલુ નથી અને બીજા કોઇએ પણ કરેલ
નથી  ."  

VF SFD[ JFNL NJFZF VF\SvZ5 YL S,MhL\U 5]ZXLX ZH] SZL 5MTFGM 5]ZFJM 5]ZM YIFG]\ HFC[Z SZ[,
K[ VG[ p5ZMST N:TFJ[HL TYF DF{lBS 5]ZFJF JFNL TZO[ ZH] SZJFDF\ VFJ[, K[P

*f 5|lTJFNL TZO[ VF\Sv$& YL ;LP5LP;LPVM0"Zv!( ~<;v$ G]\ 5MTFGL ;FC[NLG]\ ;MU\NGFD]\ ZH]
SZJFDF\ VFJ[, K[ H[DF\  T[DGF NJFZF  HJFA JF\WFGL CSLSTMG]\ 5]GZFJ"G SZJFDF\ VFJ[ K[ VG[ JFNL
TZO[  lJPJPzL  NJFZF  T[DGL  p,8T5F; SZJFDF\  VFJ[,  K[P  H[DF\  5|lTJFNL  NJFZF  D]bItJ[  CSLSTM
H6FJFI[, K[ S[4ccV[ JFT BZL K[ S[4 ;FDFgI ZLT[ AF\WSFD SZTF 5C[,F VFSL"8[S8 5F;[ %,FG AGFJL
T[ %,FG D\H]Z SZFJL tIFZAFN SMg8=FS8Z 5F;[ SFD SZFJJFDF\ VFJ[ K[P V[ JFT BZL K[ S[4 T[JM SM.
%,FG DFZF  TZOYL ZH]  SZ[,  GYLPV[  JFT BZL  K[  S[4  VFSL"8[S8[  DG[  V[JL  SM. OZLIFN SZ[, GYL
S[4       ;\HIEF.V[ T[DGL ;]RGF D]HA SFD SZ[, GYLP D[ H[ VFSL"8[S8GL lGD]6\S SZ[,L T[ OST %,FG
AGFJJF  5]ZTL  K[  T[  ;F.0  lJhL8  SZTF  GYLPV[  JFT  BZL  K[  S[4  ;\HIEF.V[  SFD  VW]~  SI"]
T[ AFAT[ D[\ SM. VFSL"8[S8 S[ N,F, OZLIFN SZ[, CMI T[J] AG[, GYLP V[ JFTGL DG[ BAZ GYL S[4 ;\
HIEF.V[ :,[AGL !&*_PZ5 O]8GL SFDULZL 5]6" SZ[, CTL V[ JFT BZL GYL S[4 Sd5Fpg0G]\ SFD 56
;\HIEF.V[ 5]6" SZ[, K[ V[ JFT BZL GYL S[4 5F6LGM 8F\SM Z(*Z( O]8GM ;\HIEF.V[ 5]6" SZ[,
CTMPV[  JFT  BZL  K[  S[4  ;\HIEF.V[  SZ[,  VW]ZL  SFDULZL  AFAT[  5|DF65+  D[\  SM.  lGQ6FT
5F;[YL ,LW[, GYLP V[ JFT BZL K[ S[4 D[\ ALHF jIlST 5F;[YL SFD X~ SZFJTF 5C[,F ;\HIEF.G[ SM.
GM8L; VF5[, GYLP V[ JFT BZL GYL S[ 4,MS0FpGGF ,LW[ ;\HIEF.GF ;FWGM DFZF ;F.8 5Z ZCL
UI[,FPV[ JFT BZL GYL S[4T[ AF\WSFDGF ;FWGM VFH[ 56 DFZL 5F;[ K[Pcc

tIFZAFN 5|lTJFNL TZO[ VF\Sv$* YL N:TFJ[HL 5]ZFJF ZH] SZJFDF\ VFJ[, K[ H[DF\  5|lTJFNL
NJFZF X[0G]\ VW]~ SFD WD[gN=EF. 0J[ZF 5F;[ 5]~ SZFJ[, CMI VG[ T[DG[ SFD AFAT[ R]SJ[, 5{;FGF
JFpRZM V;, H[DF\ 5|lTJFNL TYF GF6F :JLSFZJFGL ;CL K[ T[ TDFD V;, JFpRZM VF\Sv$) YL
VF\Sv&& ;]WL ZH] SZJFDF\ VFJ[,F K[ VG[ tIFZAFN 5|lTJFNL TZO[ VF\Sv&* YL S,MhL\U 5]ZXLX ZH]
SZJFDF\ VFJ[, K[P

(f VF SFD[ JFNL TZO[ VF\Sv&( YL ,[lBT N,L, ZH] SZJFDF\ VFJ[, K[ VG[ 5|lTJFNL TZO[   VF\
Sv&) YL ,[lBT N,L, ZH]  SZJFDF\  VFJ[, K[ VG[ tIFZAFN A\G[ 51FSFZM TZO[ JSL,zLVM NJFZF
DF{lBS N,L, SZJFDF\ VFJ[, K[P
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p5ZMST ZH] SZJFDF\ VFJ[, 5]ZFJFVM TYF JFNLGM NFJM T[DH HJFA JF\WF VG[ A\G[ 51FGM
N,L,M wIFG[ ,[TF\ V[J] H6F. VFJ[ K[ S[4 JFNL NJFZF 5|lTJFNL ;FY[ 5|lTJFNLGF DFl,SLGF %,M8 5Z
X[0  AF\WJF  DF8[GM  SZFZ  TFP#q!ZqZ_!)  H[  GM8ZL  ;D1F  GM\WFI[,  CTM  T[  SZFZ  D]HA  X[0
AF\WJFGL ;CDlT NXF"JL SZFZGL XZTM D]HA SFD SZJF GSSL SZJFDF\  VFJ[, CT]  VG[ H[  SZFZGL
XZTM D]HA JFNLGF H6FjIF 5|DF6[ TFP!(q#qZ_Z_ GF ZMH SFD 5]6" Y. UI[, CT] 5Z\T] 5|lTJFNL
NJFZF SZFZ D]HAG]\ 5[D[g8JFNLG[ SZJFDF\ VFJ[, G CT] VG[ H[YL JFNL NJFZF CF,GM NFJM SZL AFSL
ZC[TL ,[6L ZSD J;], D[/JJF NFN DF\UJFDF\ VFJ[, K[P JFNL TZO[ ZH] SZJFDF\ VFJ[, VF\SvZ! GM
X[0 AF\WSFDGM SZFZ wIFG[ ,[TF\ SZFZGL XZT G\P!5 DF\ %,LgY ,[J, ;]WLG]\ SFD YI[YL !5@ 5[D[g8
TYF ALHF DF/GF :,[A ,[J,G]\ SFD YI[YL #5@ 5[D[g8 VG[ %,F:8ZG]\ SFD YI[YL Z_@ 5[D[g8 TYF
T/LIFG]\ SFD 5]6" YI[YL Z_@ 5[D[g8 VG[ TDFD SFD 5]6" YI[YL AFSLG]\ !_@ 5[D[g8 V[D !__@
5[D[g8 SZJFG]\ CT] VG[ T[ SZFZGL XZT G\P!* D]HA SFD VFSL"8[S8 TYF ~0FGF lGID D]HA SZJFG]\ CT]
VG[ ~0FG]\ Sd5,LXG VFjIF AFN ALHF DF/G]\ SFD T]ZT SZJFG] CT]P

JFNL NJFZF 5MT[ SZ[,F SFDGF OM8FVM N:TFJ[HL 5]ZFJF ,L:8YL VF\Sv#& YL VF\Sv#) YL ZH]
SZJFDF\  VFJ[, K[P JFNL NJFZF T[GL p,8T5F;DF\  T[D H6FJ[, K[ S[4 Sd5,LXG ;]WLGF AF\WSFD
DF8[GF +6 DlCGF GSSL SZJFDF\  VFJ[, CTF VG[ X[0G]\  AF\WSFD S], V-L DF/G]\  AGFJJFG]\  CT]
VG[ JW]DF\ JFNL NJFZF T[GL p,8T5F;DF\ :JLSFZ[, K[ S[4 T[DGF NJFZF ~0FDF\ Sd5,LXG ;8L"OLS[8
D[/JJFGL VZHL SZJFDF\ VFJ[,L CTL 5Z\T] T[ .:I] YI[, GYL VG[ T[J] SM. ;8L"OLS[8 JFNL TZO[ ZH]
SZJF DF\UTF GYL VG[ JFNL NJFZF T[J] 56 H6FJJFDF\ VFJ[ K[ S[4 AF\WSFD 5]6" YIF AFN Sd5,LXG
;8L"OLS[8 D/[ K[ VG[ JFNL NJFZF VF\SvZ# JF/L GM8L; 5|lTJFNL TZOYL D/[, CMJFG]\ :JLSFZJFDF\
VFJ[, K[ 5Z\T] T[ CSLSTGM .gSFZ SZJFDF\ VFJ[, K[ S[4 T[DF\ VW]~ ZC[, AF\WSFD 5]6" YI[YL 5|lTJFNL
JFNLG[ AFSL ZC[T] 5[D[g8 R]SJL VF5X[ T[D H6FJ[ K[P JFNL NJFZF ZH] SZJFDF\ VFJ[, OM8F VF\Sv#&
YL VF\Sv#) JF/F HM.G[ T[D6[ p,8T5F;DF\ :JLSFZ[, K[ S[4 p5,F DF/G]\ AF\WSFD VW]~ K[ VG[ V[
CSLSTGM 56 :JLSFZ SZJFDF\ VFJ[, K[ S[4 VF\SvZ! GF SZFZ D]HA V-L DF/G]\  AF\WSFD SZJFG]\
CT] VG[ T[ 5]6" Y. UI[, CMI T[JF SM. 5]ZFJF ZH] SZ[, GYL VG[ tIFZAFN T[DGF NJFZF :J{rKLS
ZLT[ H6FJJFDF\ VFJ[, K[ S[4 JFNL NJFZF 5C[,F DF/G]\ AF\WSFD SZ[, K[ VG[ ALHF SM. 56 SZ[,
GYLP 

VFD JFNL TZO[ T[DGF NFJF VZHLDF\ 5FZFv5 DF\ H6FjIF D]HA VF\SvZ! JF/F SZFZ D]HA
SFD 5]6" Y. UI[, CMJF KTF\ 5|lTJFNLV[ T[DG[ GSSL YIF D]HAG]\  5[D[g8 SZ[, GYL T[D H6FJ[,
K[ HIFZ[ T[GL p,8T5F;DF\ T[DGF NJFZF :JLSFZJFDF\ VFJ[, K[ S[4 SZFZ D]HA V-L DF/G]\ AF\WSFD
SZJFG] CT] VG[ T[DGF NJFZF V[S DF/G] AF\WSFD SZ[, K[ VG[ H[ 56 OM8F D]HA VW]~ N[BFI K[P H[YL
JFNL NJFZF T[DGL NFJF VZHLDF\ H6FJJFDF\ VFJ[, CSLSTYL lJ5ZLT CSLSTM p,8T5F;DF\ :JLSFZ
SZ[, K[ TYF JFNLGF NFJF VZHLGF 5FZFv) DF\ AFSL ZC[TL ,[6L ZSDGL lJUTM NXF"JJFDF\ VFJ[,
K[ 5Z\T] T[ SFD DF8[ JFNL NJFZF SZJFDF\ VFJ[, BRF"VM4 DF,;FDFGGL BZLNLVM4R]SJJFDF\ VFJ[,
DH]ZLVM lJU[Z[GF AL,M S[ Z;LNM NFJF ;FY[ ZH] SZ[, GYLP JFNL NJFZF p5ZMST H6FjIF D]HA H[ SFD
SMg8=FS8Z TZLS[ SZ[, K[ T[  AFAT[ H[DGL 5F;[ SFD SZFJ[, CMI T[JF jIlSTVMvDH]ZM S[ S0LIFVMGF
lGJ[NGM S[ ;MU\NGFDF\ VF SFD[ ZH] SZJFDF\ VFJ[, GYL S[ T[DG[ ;FC[N TZLS[ T5F;JFDF\ 56 VFJ[,
GYLP VF\SvZ! GM SZFZ wIFG[ ,[JFDF\ VFJ[ TM T[DF\ ~0FG]\ Sd5,LXG VFjIF AFN ALHF DF/G]\ SFD X~
SZJFG]  ZC[X[  T[D  SZFZGL  G\P!*  GL  XZTDF\  GSSL  SZJFDF\  VFJ[,  CT]  VG[  JFNL  NJFZF  T[GL
p,8T5F;DF\ :JLSFIF" D]HA VFJ] SM. Sd5,LXG ;8L"OLS[8 ~0F NJFZF VF5JFDF\ VFJ[, GYLP H[YL
CSLST[ 5|YD DF/G]\ SFD 5]6" YI[, K[ S[ GCL\ T[ JFNL TZOYL Z[S0" 5Z :5Q8 YT] GYLP JFNL NJFZF T[GL
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p,8T5F;DF\ T[J] 56 :JLSFZJFDF\ VFJ[, K[ S[4 VF\Sv#& YL VF\Sv#) GF OM8F D]HA p5,F DF/G]\
AF\WSFD VW]~ H6F. VFJ[ K[P H[YL CSLST[ JFNL NJFZF AF\WSFD 5]6" SZFI[, K[ T[ NFJFG[ ;DY"G
VF5TF 5]ZFJF JFNL TZOYL ZH] SZJFDF\ VFJ[, GYL VG[ p,8T5F;DF\ lJZMWLEF;L CSLSTGM :JLSFZ
SZJFDF\ VFJ[, K[P

5|lTJFNL  NJFZF  T[GF  HJFADF\  H6FjIF  D]HA  JFNL  TZOYL  SFD  VW]~  ZFBJFDF\  VFJTF
5|lTJFNL  NJFZF  T[DG[  VF\SvZ# D]HAGL  GM8L; VF5JFDF\  VFJ[, K[  VG[  H[  GM8L; J\RF6[  ,[TF
5FZFvZ VG[ 5FZFv# DF\ 5|lTJFNL NJFZF VW]~ AF\WSFD TFtSFl,S 5]6" SZL VF5JF VG[ T[D SI["YL
5|lTJFNL AFSL ZC[TL ZSD 56 R]SJL VF5X[ T[D H6FJJFDF\ VFJ[, K[ VG[ tIFZAFN 5|lTJFNL NJFZF
VF\Sv$) YL VF\Sv&& ;]WL ZH] SZJFDF\ VFJ[, V;, JFpRZ D]HA 5|lTJFNL NJFZF VgI jIlST
VFU/ AF\WSFDG]\ VW]~ SFD 5]6" SZFI[, K[ VG[ T[G]\  5[D[g8 R]SJJFDF\ VFJ[, K[ T[D H6FJ[, K[P
H[YL  5|lTJFNL  TZO[  T[DGF  HJFA JF\WFDF\  H6FjIF  D]HA VW]~  AF\WSFD VgI jIlST 5F;[  5]6"
SZFJJF AFAT[ T[G[ ;DY"G VF5TF 5]ZFJF ZH] SZJFDF\ VFJ[, K[P

EFZTLI 5]ZFJF VlWlGIDGL S,Dv!_! TYF !_Z D]HA HIFZ[ SM. jIlST SM. CSLST CMJF
AFAT[ H6FJL SM. VlWSFZ S[ NFN DF\UTM CMI tIFZ[ T[JL CSLSTMG]\ Vl:TtJ T[JF jIlST NJFZF IMuI
5]ZFJFYL  ;FlAT SZJ]  50[  VG[  HIFZ[  JFNL  NJFZF  AF\WSFD 5]6"  YI[, K[  T[J]\  lGJ[NG T[GL  NFJF
VZHLDF\  SZJFDF\  VFJ[, K[  tIFZ[  T[  CSLST ;FlAT SZJFGL HJFANFZL JFNL 51FGL ZC[,L K[P  JFNL
NJFZF VF SFD[ AF\WSFD 5]6" SZJF DF8[ SZJFDF\ VFJ[, BRF"VMGF SM. AL,M ZH] SZ[, GYL VG[ T[JF
AF\WSFD 5]6" YI[, K[ T[ CSLSTG[ ;DY"G VF5TF SM. :JT\+ ;FC[NM S[ lGQ6F\TGF 5]ZFJF 56 ZH]
SZJFDF\ VFJ[, GYLP 5|lTJFNL NJFZF JFNLG[ VF\SvZ# GL GM8L; VF5JFDF\ VFJ[, K[ H[DF\ 5|lTJFNL
TZOYL JFNLG[ AF\WSFD 5]6" SZJF H6FJJFDF\ VFJ[ K[ VG[ tIFZAFN 5|lTJFNL JFNLG[ AFSLG]\ 5[D[g8
R]SJL  VF5X[  T[J]  56 H6FJFI[, K[  H[  CSLSTGM  JFNL  NJFZF  SM.56 B],F;F  SIF"  JUZ .gSFZ
SZJFDF\  VFJ[,  K[P  H[YL  CSLST[  JFNL  5MTFGM  51F  ;FlAT  SZJF  DF8[  Z[S0"  5Z  ZC[,L  CSLSTMYL
lJ5ZLTGF NFJFVM SZ[ K[ T[D H6F. VFJ[ K[P

VF SFD[ 5|lTJFNLGF %,M8 5Z ZC[, CF,GL l:YlT Z[S0" 5Z ,FJJF JFNL NJFZF SM.56 5|IF;M
SZJFDF\  VFJ[,  GYLP  JFNL  NJFZF  Sd5,LXG  ;8L"OLS[8  ZH]  SZJFDF\  VFJ[,  GYL  VG[  VgI  SM.
lGQ6F\TGM VlE5|FI H[GFYL :Y/ 5Z SFD 5]6" YI[, K[ T[D H6F. VFJ[ T[J] 56 SM. 5|DF65+
S[ VFWFZM ZH] SZJFDF\ VFJ[, GYL VG[ SM8" SlDxGZ GLDL 5\RGFD]\ 56 SZFJ[, GYL H[YL JFNL NJFZF
NFJF VZHLDF\ H[ SYGM SZJFDF\ VFJ[,F K[ T[ VG]~5 SM.56 5]ZFJFVM ZH] SZ[, GYLP 

GFDNFZ ;]5|LD SM8"GF VGL, klQF lJ~wW U]ZA1Fl;\C ;LJL, V5L, G\P Z$!#qZ__& GF
R]SFNFDF\ 5]ZFJFGF EFZ VG[ HJFANFZL AFAT[ 9[ZJ[, K[ S[4 ccThe initial burden of proof would be
on the plaintiff in view of Section 101 of the Evidence Act, which reads as under:-

Sec. 101. Burden of proof.  Whoever desires any Court to give judgment as to any legal
right or liability dependent on the existence of facts which he asserts, must prove that
those facts exist.

When a person is bound to prove the existence of any fact, it is said that the burden of
proof lies on that person."

In  terms  of  the  said  provision,  the  burden  of  proving  the  fact  rests  on  the  party  who
substantially asserts the affirmative issues and not the party who denies it. The said rule may

https://indiankanoon.org/doc/147127/
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not be universal in its application and there may be exception thereto. The learned trial
Court and the High Court proceeded on the basis that the defendant was in a dominating
position and there had been a fiduciary relationship between the parties. The appellant in his
written statement denied and disputed the said averments made in the plaint.

Pleading is not evidence, far less proof. Issues are raised on the basis of the pleadings. The
defendant-appellant  having  not  admitted  or  acknowledged  the  fiduciary  relationship
between the parties, indisputably, the relationship between the parties itself would be an
issue. The suit will fail if both the parties do not adduce any evidence, in view of  Section
102 of the Evidence Act.  Thus, ordinarily, the burden of proof would be on the p  arty who  
asserts the affirmative of the issue and it rests, after evidence is gone into, upon the party
against  whom,  at  the  time  the  question  arises,  judgment  would  be  given,  if  no  further
evidence were to be adduced by either side."

VFD p5ZMST R]SFNFGL CSLST TYF JFNL TZO[ ZH] SZJFDF\ VFJ[, 5]ZFJF VG[ p5ZMST RRF"
D]HA JFNL NJFZF HIFZ[ :JT\+ 5]ZFJF ;FY[ 5MT[ 5|lTJFNLGL lD<ST 5Z GSSL SZJFDF\ VFJ[, SZFZ
D]HA AF\WSFD 5]6" SZ[, K[ T[ ;FlAT SZJFDF\ lGQO/ lGJ0[, CMI H[YL D]N'F G\P! TYF D]N'F G\PZ GM
HJFA GSFZDF\ VF5JFDF\ VFJ[ K[P

)f NFJF  VZHLDF\  5FZFv# DF\  JFNL  TYF  5|lTJFNL  JrR[  YI[, SZFZGL  XZTM  ,BJFDF\
VFJ[,  K[  VG[  T[  XZTM  D]HA  AF\WSFDDF\  %,LgY  ,[J,  YI[YL  !5@  5[D[g8  SZJFG]\  CT]
VG[ ALHFDF/GF :,[A ,[J,G]\  SFD YI[YL #5@ 5[D[g8 SZJFG]\  CT]  VG[ tIFZAFN %,F:8ZG]\  SFD
YI[,L Z_@ TYF S0LIFG]\  SFD 5]Y"  YI[,L Z_@ TYF ;\5]6"  SFD 5]6"  YI[YL AFSLGF !_@ V[D
S],v!__@ 5[[D[g8 5|lTJFNLV[ SZJFG]\ CT] VG[ JFNLGL p,8T5F; wIFG[ ,[JFDF\ VFJ[ TM T[GF NJFZF
p,8T5F;DF\ V[ CSLST H6FJJFDF\ VFJ[ K[ S[4 ccV[ JFT BZL K[ S[4 DFS"v#q5 YL #q( JF/M OM8M
HM.G[  H6FJJ]  K]  S[4  p5,F  DF/G]\  AF\WSFD  VW]~  K[  T[  TDFD OM8FG[  ZH]  NFB, VF\Sv#& YL
VF\Sv#) VF5JFDF\ VFJ[ K[PV[ JFT BZL K[ S[4 JFNL ;FY[ V-LDF/ R6JF AFAT[ SZFZ YI[, CTMP
V[ JFT BZL K[ S[4 VF\SvZ! GF SZFZ D]HAG]\ V-L DF/GF A\FWSFDG]\ SFD SZJFG] CT] VG[ T[ AF\WSFD
5]6" YI[, CMI V[JF SM. 5]ZFJF D[\ VF SFD[ ZH] SZ[, GYLP ;FC[N :J[rKFV[ H6FJ[ K[ S[4 5C[,F DF/G]\
AF\WSFD SZ[, K[ VG[ AFSLG]\ AF\WSFD D[ SZ[, GYL VG[ ALHF SM.V[ 56 SZ[, GYLPcc VFD p5ZMST
JFNLGL p,8T5F;DF\ T[DG[ SZ[,F SYGM wIFG[ ,[JFDF\ VFJ[ TM SZFZ D]HAG\] AF\WSFD 5]6" YI[, GYL
T[ CSLST JFNL NJFZF :JLSFZJFDF\ VFJ[, K[ V[8,[ S[ VF\SvZ! JF/F SZFZ D]HAG]\ S'tI YI[, GYL VG[
SZFZ E\U YI[, K[ T[ CSLST JFNL TZOYL :JLSFZJFDF\ VFJ[, K[ VG[ JFNL NJFZF ZH] SZJFDF\ VFJ[,
VF\Sv#& YL VF\Sv#) JF/F OM8FVM wIFG[  ,[JFDF\  VFJ[  TM  T[DF\  HDLGYL p5ZG]\  AF\WSFD 5|YD
DF/G]\ YI[, CMI VG[ H[ VW]~ CMI T[J] H6FI VFJ[ K[ T[ CSLST JFNL NJFZF OM8F HM.G[ p,8T5F;DF\
H6FJ[, K[ H[YL CSLST[ JFNL NJFZF SZFZ D]HAG]\ SFD SZ[, G CMI VG[ VW]~ SFD ZFB[, CMI H[YL
SZFZGL XZT G\P* D]HA JFNL 5]~ 5[D[g8 D[/JJF CSSNFZ G CMI T[D H6FI VFJ[ K[ VG[ JFNL NJFZF
5|lTJFNLGF  %,M8  5Z  GSSL  YI[, XZT D]HA V-L  DF/G]\  AF\WSFD SZ[,  GYL  VG[  5|YD DF/G]\
AF\WSFD 56 VW]~ ZFB[, K[ T[J] O,LT YT] CMI JFNLV[ SZFZ D]HA AF\WSFD 5]6" SZ[, GYL T[D :5Q8
YFI K[P5|lTJFNL NJFZF JFNLG[ GM8L; VF5L AF\WSFD 5]6" SZJF H6FJJFDF\ VFJ[, CT] VG[ tIFZAFN
5|lTJFNL TZO[ AFSLG]\  5[D[g8 JFNLG[ SZJFDF\  VFJX[ T[D H6FJJFDF\  VFJ[ K[ VG[ JFNL NJFZF T[GL
p,8T5F;DF\ T[6[ 5|YD DF/ ;]WLG]\ AF\WSFD SZ[, K[ HIFZ[ SZFZ V-L DF/GF AF\WSFD ;]WLGM CTM
T[D :JLSFZJFDF\ VFJ[, K[ H[YL JFNL NJFZF VF\SvZ! D]HAGF SZFZ D]HA AF\WSFD 5]6" SZ[, GYL T[J]\
;FlAT YFI K[ H[YL D]N'F G\P# GM HJFA CSFZDF\ VF5JFDF\ VFJ[ K[P

https://indiankanoon.org/doc/1505766/
https://indiankanoon.org/doc/1505766/
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JFNL NJFZF ,[6L ZSD J;], D[/JJFGM NFJM CMI H[ D]HA SM8" OL NFJF ;FY[ ZH] SZ[, K[ H[YL
JFNLV[ V5]ZTL SM8" OL EZL NFJM SZ[, CMI T[J] DFGJFG[ SM. SFZ6 GYL VG[ JFNLGF NFJF VZHLDF\
H6FjIF D]HA AF\WSFDG]\ SFI" TFP!(q#qZ_Z_ GF ZMH JFNLGF DFGJF D]HA 5]6" YI[, CT] H[YL
NFJM ;DIDIF"NFGL ACFZ K[ T[J] 56 H6F. VFJT] GYL H[YL D]N'F G\P$ YTF D]N'F G\P 5 GM HJFA
GSFZDF\ VF5JFDF\ VFJ[ K[P

!_f JFNL NJFZF CF,GF NFJFDF\ 5|lTJFNL 5F;[YL TFP#q!ZqZ_!) GF VF\SvZ! JF/F GM8ZF.h0
SZFZ D]HA D\H]Z YI[, %,FG VG[ VFSL"8[S8GL ;]RGF D]HA X[0G]\ AF\WSFD SZJF SZFZ SZJFDF\ VFJ[,
CTM VG[ H[ SZFZ D]HAG]\ SFD Y. UI[, K[ T[D H6FJL JFNL NJFZF SZFZ D]HAGL YI[, SFDGL ,[6L
ZC[TL  AFSL  ZSD  5|lTJFNL  5F;[YL  J;],  D[/JJF  NFJM  SZ[,  K[P  H[DF\  JFNLGF  SC[JF  D]HA  S],
~FPZ4*$4)))qv T[ 5|lTJFNL 5F;[YL SZFZ D]HA J;], D[/JJF CSSNFZ K[PHIFZ[ JFNLGL p,8T5F;
NZdIFG JFNL NJFZF p5ZMST RRF" D]HA 5|YD DF/G]\ AF\WSFD YI[, K[ VG[ H[ AF\WSFD 56 JFNL
TZO[ ZH] SZ[, VF\Sv#& YL VF\Sv#) GF OM8FVM HMTF VW]~ K[ T[D H6FI VFJ[ K[ T[ CSLSTGM JFNL
NJFZF  :JLSFZ  SZJFDF\  VFJ[, K[  VG[  VF\SvZ! JF/F SZFZ  D]HA S], V-L DF/G]\  AF\WSFD SZJF
AFAT[GM SZFZ YI[, K[ T[ CSLST 56 JFNL NJFZF T[GL  p,8T5F;DF\ :JLSFZ SZJFDF\ VFJ[, K[ H[YL
JFNLGF SYGM D]HA T[ :5Q8 YFI K[ S[4 VF\SvZ! JF/F SZFZ D]HA JFNL TZO[ AF\WSFD 5]6" YI[,
GYL VG[ SZFZGL XZTM D]HA AF\WSFD !__@ 5]6" YTF\ TDFD 5[D[g8 SZJFG]\ K[ T[D H6FI VFJ[ K[P
EFZTLIF SZFZ VlWlGIDGL S,Dv#* D]HA HIFZ[ A\G[ 51FSFZ NJFZF V[SALHFGL XZTM D]HA SM.
SFI"  SZJF SZFZ SZJFDF\  VFJ[, CMI T[  ;\HMUMDF\  T[  XZTM D]HAG]\  SFI"  5]6" SZJFGL HJFANFZL A\
G[  51FMGL  ZC[,L  K[PJFNL  NJFZF  T[GL  p,8T5F;DF\  H6FjIF  D]HA  VF\SvZ!  JF/F  SZFZ  A\
G[ 51FSFZMV[ JF\RL VG[ ;DHLG[ SZ[, CTM VG[ T[JM SZFZ GM8ZF.h0 YI[, CTM VG[ H[DF\ ZC[,L XZTM
A\G[  51FSFZMV[  :JLSFZ[,  CTLP  H[YL  JFNL  NJFZF  SZFZGL  XZTM  D]HA  AF\WSFD  5]6"  YI[YL
5[D[g8 :JLSFZJFG]\ GSSL SZJFDF\ VFJ[, CT]P HIFZ[ JFNLGL p,8T5F;DF\ JFNL NJFZF SZJFDF\ VFJ[,
SYGM D]HA T[GF TZO[ V[S DF/G]\ AF\WSFD H[ OM8FVM HMTF VW]~ ZC[,] K[ T[D H6FJJFDF\ VFJ[ K[P
H[YL JFNL TZO[ SZFZGL XZTMG]\ 5F,G YI[, GYL VG[ JFNL NJFZF SZFZGM E\U SZJFDF\ VFJ[, K[ T[D
H6FI VFJ[ K[P

GFDNFZ ;]5|LD SM8"GF YL~ HCMG lJP ZL8"GL\U VMOL;Z 1977 AIR 1724 GF R]SFNFDF\ 51FSFZM
NJFZF  H[  CSLSTMGM :JLSFZ SZJFDF\  VFJ[, K[  T[  CSLSTM z[Q9 5]ZFJM K[  T[D 9[ZJJFDF\  VFJ[, K[P
H[ R]SFNF VF 5|DF6[ K[4 "All these documents aforesaid contain admissions made by Shri John
that he was born in 1946. In several of these documents he declared 14-5-1946 as his date of
birth. It is well settled that a party's admission as defined in Sees. 17 to 20, fulfilling the
requirements  of Sec.  21,  Evidence  Act,  is  substantive  evidence  proprio  vigore.  An
admission, if clearly and unequivocally made, is the best evidence against the party making
it and though not conclu- sive, shifts the onus on to the maker on the principle that "what a
party  himself  admits  to  be  true  may  reasonably  be  presumed  to  be  so"  and  until  the
presumption was rebutted the fact  admitted must  be taken to be established. The above
principle will apply with greater force in the instant case. Here, there are a number of clear
admissions in prior declarations precisely and deliberately made in solemn documents by
Shri John. These admissions were made ante litem motam during the decade preceding the
election in question. These admissions were entitled to great weight. They had shifted the
burden on the appellant (Shri John) to show that they were incorrect. The appellant had
miserably failed to show that these admissions were incorrect.
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TYF GFDNFZ ;]5|LD SM8"GF GULGNF; ZFDNF; lJP N,5TZFD .rKFZFD  1974 AIR  471  GF
R]SFNFDF\ 56 51FSFZM NJFZF H[ CSLSTMGM :JLSFZ SZJFDF\ VFJ[, K[ T[ z[Q9 5]ZFJM K[ T[D 9[ZJJFDF\
VFJ[, K[ VG[ T[ R]SFNFDF\ GLR[ D]HA 9[ZJJFDF\ VFJ[, K[PccFrom a conspectus of the cases cited
at the bar, the principle that emerges is, that if at the time of the passing of the decree, there
was some material before the Court, on the basis of which, the Court could be prima facie
satisfied, about the existence of a statutory ground for eviction, it will be presumed that the
Court was so satisfied and the decree for eviction, though apparently passed on the basis of a
compromise, would be valid. Such material may take the shape either of evidence recorded
or produced in the case, or, it may partly or wholly be in the shape of an express or implied
admission made in the compromise agreement, itself, Admissions, if true and clear, are by
far the best  proof of the facts admitted. Admissions in pleadings or judicial  admissions,
admissible under     s. 58     of the Evidence Act, made by the parties or their agents at or before  
the hearing of the case, stand on a higher footing than evidentiary admissions. The former
class of admissions are fully binding on the party that makes them and     constitute a waiver of  
proof. They by themselves can be made the. foundation of the rights of the parties On the
other  hand evidentiary admissions  which are  receivable  at  the  trial  as  evidence,  are  by
themselves, not conclusive. They can be shown to be wrong."

VFD  p5ZMST  RRF"  D]HA  JFNL  NJFZF  VF\SvZ!  GF  SZFZ  D]HA  AF\WSFD  5]6"  YI[,
K[ T[ CSLSTGF ;DY"GDF\ Sd5,LXG ;8L"OLS[8 S[ VgI SM. ,[lBT lGQ6F\TGF VlE5|FIM ZH] SZJFDF\
VFJ[, GYL VG[ JFNL NJFZF AF\WSFD 5]6" SZJF DF8[ SZ[, BRF"VMGF SM. 56 AL,M S[ Z;LNM ZH] SZ[,
GYL VG[ JFNL TZOYL SM. :JT\+ ;FC[NMG[ T5F;JFDF\ VFJ[, GYL H[YL JFNL TZO[ IMuI 5]ZFJM ZH]
SZJFDF\  VFJ[, GYL  TYF  JFNLGL  p,8T5F;DF\  JFNL  NJFZF  VF\SvZ! GF  SZFZ  D]HA V-LDF/G]\
AF\WSFD 5]6" SZ[, GYL T[ CSLSTGM :JLSFZ SZ[, K[ VG[ 5|YD DF/G]\ AF\WSFD 56 JFNL TZO[ ZH]
SZJFDF\ VFJ[, OM8FVM HMTF VW]~ K[ T[D H6F. VFJ[ K[ T[YL  CSLST[ JFNL NJFZF VF\SvZ! GF SZFZ
D]HAG]  S'tI  SZ[, GYL VG[  SZFZ E\U SZ[, K[  T[D O,LT YFI K[  VG[  H[YL JFNL NFJFDF\  DF\uIF
D]HAGL NFN D[/JJF CSSNFZ CMI T[D H6F. VFJT] GYL H[YL D]N'F G\P & GM HJFA GSFZDF\ VF5JFDF\
VFJ[ K[ VG[ GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P

oo C] S D oo

!f JFNLGM NFJM GFD\H]Z SZJFDF\ VFJ[ K[P
Zf 51FSFZMV[ 5MT5MTFGM BR" EMUJJMP
#f C]SD D]HA C]SDGFD]\ NMZJ]P

C]SD TFPZZDL4 DFC[ V[l5|,4 ;G[ Z_Z& GF\ ZMH B]<,L VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

SM80F;F\UF6LP         skltJH OF<U]GEF. l+J[NLf
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