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In the matter between M/s Prajapati Oil Industries through
owner Rameshbhai V/S State of Gujarat reported in 2004(1)
GLH Pg.365, Hon'ble Gujarat High Court has held that, as soon as
a cheque is issued in favour of a party the presumption is that, it is
issued against consideration. The burden to rebut this presumption
is on the person who issues the cheque. In absence of such rebuttal
it can not be said that cheques were without consideration. Also,
Hon'ble Gujarat High Court in para-25 of its judgment held that, on
a bare reading of Section-138 of the act it is clear that as soon as
cheque is produced of record, a presumption will arise about the

consideration that the negotiable instrument concerned was made or
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drawn for consideration.
In the matter between Mangubhai Mansukhram Pandya
V/S Pranjivan Tribhovandas Purohit, reported in 1991(2) GLH
Pg.65 Hon'ble Gujrat High Court has held that, Section-118 of

the N.I.Act raises a statutory presumption that,
- There was consideration for every negotiable instrument.
This presumption continues until it is rebutted.

- Onus of proof that there was no consideration is on the

defendant.

- Initial burden lies on the plaintiff to prove execution of the
pronote. But once the burden discharged court has to raise

the statutory presumption.

ollHEIR 2\1@434 s12 Bharat Barrel And Drum Manufacture
Company LTD V/S Amin Chand Payrelal, 1999(3) SCC 35 all

QSIE,IEHI w2 Jld $3d 8 8,° The Bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting benefit the onus of proving to the plaintiff. To disprove the
presumption, the defendant has to bring of record such facts and
circumstances upon consideration of which the court may believe
that the consideration does not exist or its non-existence was SO
probable that a prudent man would, under the circumstances of the

case, act upon the plea it did not exist."

Al GWRId olIHER YU SIE K.N.Beena V/S Muniyappan,
2001(0) AIR(SC) 2895 TYF Hiten P. Dalal V/S Bratindranath
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Banerjee, 2001(6) SCC-16 ofl ysiedi welld sd & 5,

Burden of proving that cheque had not been issued for any debt or
liability is on the accused. Denial avernments in reply by accused
are not sufficient to shift burden of proof on to the complainant.
Accused has to prove in trial by leading cogent evidence that there
was no debt or liability. Further held that, setting a side of

conviction on basis of some formal evidence led by accused is not

proper.

Al BWRId olIHER Y Sléail Krishna Janardhan Bhat
V/S Dattatraya G. Hegde (2008(0) Cr.L.J 1172), K. Prakashan
V/S P. K. Surenderan (2008(1) SCC(Crimes)200)ci&l Rangappa

V/S Sri Mohan (AIR 2010 SC 1898) ofl YSIEIRAIHI olIHER YU
SI2 RYINA s3d 8 5, ARVl Ul Ulosed 24Als  Uiao{ld1E]
F2dl YAl 241U dl Ul VoA lollg] Visel A 2R USIY Aol €]
A2NARIcid gogRoe As2oll SHH—AIE ofl AajHIola} Visal S
HI2 AR, A1efloll uiRIHi 21199 %37 o],
gldall sId gRalieual ds Y &dd dxHid Hvls—edidy
Yudiofl ([da1d uuT s dl d ofIA Yool B,

s3lu1eul Uidloll $A YAIR $d1 HI2 Ais—v &l sIE]
o] A UIRIg] AldiEal 1y €l aoNVcid Jorgoe As2oll sAH-
TU 856U Y S O ol dHI FIRAUIE AIS— HI FL2IIRYI HYGHo]
[Qardl wei1dd 8. % oflaiaR?] doj YeRiddol SAUIHI Hidd ot
qgiHi, SARUERA doll s3RuIE a8l Aldigat Aol AHDotHI E2d1AY]

WIUI Y A 8§ Yo JEJAISal SAIHT 41D dl, Ais—108] 20
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[138. Dishonour of cheque for insufficiency, etc., of funds in
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the account. —Where any cheque drawn by a person on an

account maintained by him with a banker for payment of
any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt
or other liability, is returned by the bank unpaid, either
because of the amount of money standing to the credit of
that account is insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from that account
by an agreement made with that bank, such person shall be
deemed to have committed an offence and shall, without

prejudice to any other provisions of this Act, be punished

with imprisonment for [a term which may be extended to

two years], or with fine which may extend to twice the

amount of the cheque, or with both:
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