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ollH. YMHsIE &Rl Civil Appeal No.1889 Of 2020

(Arising out of Special Leave Petition (C) No.17437 of
2017) JAGMALSINH & ANR..V/s KARAMIJIT SINGH &
ORS..oll YSlEloll UA—-19 Hi &AAA B 5.

"Para-17. Needless to observed that merely the
admission in evidence and making exhibit of a
document does not prove it automatically unless the
same has been proved in accordance with the law."
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“34. We may further notice that even with reference to
Section 35 of the Indian Evidence Act, a public
document has to be tested by applying the same
standard in civil as well as criminal proceedings. In this
context, it would be appropriate to notice the
observations made by this Court in the case of Ravinder
Singh Gorkhi Vs. State of U.P., (2006) 5 SCC 584 held
as follows:-

"The age of a person as recorded in the school register
or otherwise may be used for various purposes, namely,
for obtaining admission; for obtaining an appointment;
for contesting election; registration of marriage;
obtaining a separate unit under the ceiling laws; and
even for the purpose of litigating before a civil forum
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e.g. necessity of being represented in a court of law by a
guardian or where a suit is filed on the ground that the
plaintiff being a minor he was not appropriately
represented therein or any transaction made on his
behalf was void as he was a minor. A court of law for
the purpose of determining the age of a party to the lis,
having regard to the provisions of Section 35 of the
Evidence Act will have to apply the same standard. No
different standard can be applied in case of an accused
as in a case of abduction or rape, or similar offence
where the victim or the prosecutrix although might have
consented with the accused, if on the basis of the entries
made in the register maintained by the school, a
judgment of conviction is recorded, the accused would
be deprived of his constitutional right under Article 21
of the Constitution, as in that case the accused may
unjustly be convicted."

35. The conspectus of the legal precedents as mentioned
herein above is as under:-

The school leaving certificate issued by the statutory
authority which is running a government school or by
local body is admissible under Section 35 of the
Evidence Act. However, the admissibility of such a
document would be of not much evidentiary value to
prove the age of the girl in the absence of the further
corroborative evidence. The person who made the entry
and who gave the date of birth is required to be
examined. Such person who is supporting the date of
birth recorded in the school leaving certificate has to
disclose the source of date of birth. As per the
provisions of Bombay Primary Education Rules and
more particularly, rule 130 thereof, reveals that every
child seeking admission for the first time into an
approved school is required to produce a certificate of
age signed by its parents. In the case of illiterate parents,
the certificates are required to bear their thumb
impression attested by a literate person other than a
teacher of the school to which the child seeks
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admission. It is the date of birth given in this certificate
which is required to be entered in the school (General)
Register. Thus, at the time when the child seeks
admission for the first time into an approved school, the
birth date is required to be entered on the basis of a
certificate of age signed by its parents. This is necessary
because under the Bombay Primary Education Act and
the Rules made there under it is compulsory for the
guardian to state the exact date of birth at the time of
getting the child admitted and at that time not only
produce the evidence as to how a particular date has
been given to the school authorities but a statement is
also filed in the school under the Act and the Rules. The
investigating officer is required to collect the evidence
as who got the date of birth recorded in the school, and
has to collect the record available from the local body
which recorded the date of birth under Registration of
Births and Deaths Act, 1969.
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Para-5. Having regard to the submissions made by the
learned advocates for the respective parties and to the
documents on record, more particularly, the depositions of
the witnesses and the findings recorded by the Special
Court, it appears that the victim was aged about 17 years
and 6 months on the date of alleged incident on
06.03.2018, however, in her evidence before the Special
Court, she had stated that she had left the house as her
mother had scolded her and she had gone to the house of
the maternal uncle. She had further stated that after four
days of the incident, her mother having telephoned her, her
maternal uncle had again brought her back to her parents.
In short, the victim herself had not supported the case of
the prosecution that the respondent — accused had forcibly
taken her from the lawful custody of her parents and
committed rape on her, as alleged by the prosecution. The
other witnesses i.e. the brother and Bhabhi of the victim
also had turned hostile. Thus, the material witnesses
having turned hostile, there was hardly any evidence
connecting the respondent — accused with the alleged
crime. It is needless to say that when two views are
possible, the appellate court should be slow in interfering
with the judgement of acquittal. The Special Court having
recorded the findings that the prosecution had failed to
prove the charges levelled against the respondent —
accused beyond reasonable doubt, this Court is not
inclined to interfere with the said findings, more
particularly, when Ms. Pandey, learned advocate for the
appellant, has failed to point out any illegality or infirmity
in the impugned judgement and order passed by the
Special Court.
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7.

.

AHIH, GUAsA ollHER AU &IFSICall YSIEIHI BRARI
YO &ldoll A #ERRIA [Qedd ded § efldlcioialR
ABE SRUIE Uiall A AHDal s2d olel]l 240 s3] 21:-Adl
A& SAIHI AHIAA 8. A1 A%2NHI ClAGIololR ¥ HEcUoll
AIBE & dAIRA AdIE Gurell Yool ARIUIAT A1
AGlHA YRUR $AI HIZoll AHIM YA AMNd oiefl. d
2A%9oNH1 sl RV [A3ey [o1:isUB) 54 YdIiR s3]
A5d ofel.

YHi, olIHER HMH SIall ADURIDI ([A3ey 222 2Alg [AGR
R0AU AAYR gRAAAUA] Ulall 6i6i2: U9TF 3 ofl YSIEIHMI
821dd & %, It is well entrenched principal of Criminal
jurisprudence that a charge can be said to be proved only
when there is certain and explicit evidence ot warrant legal
conviction and that no person can be held guilty on pure
be, otherwise stirring he conscience of any court, suspicion
alone cannot take the place of legal proof. The well
established cannon of criminal justice is “fouler the crime
higher the proof”. In unmistakable terms, it is the mandate
of law that the prosecution in order to succeed in a
criminal trial, has to prove the charge(s) beyond all
reasonable doubt.

The above enunciation resonated umpteen times to
be reiterated in Raj Kumar Singh @ Raju @ Batya vs.
State of Rajasthan (2013) 5 SCC 722 as succinctly
summarized in paragraph 21 as hereunder:

“Suspicion, however grave it may be, cannot take
the place of proof, and there is a large difference between
something that “may be” proved and “will be proved”. In a
criminal trial, suspicion no matter how strong, cannot and
must not be permitted to take place of proof. This is for the
reason that the mental distance between “may be” and
“must be” i1s quite large and divides vague conjectures
from sure conclusions. In a criminal case, the court has a
duty to ensure that mere conjectures or suspicion do not
take the place of legal proof. The large distance between
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“may be” true and “must be” true, must be covered by way
of clear, cogent and unimpeachable evidence produced by
way of clear, cogent and unimpeachable evidence
produced by the prosecution, before an accused is
condemned as a convict, and the basic and golden rule
must be applied. In such cases, while keeping in mind the
distance between “may be” and “must be” true, the court
must maintain the vital distance between conjectures and
sure conclusions to be arrived at, on the touchstone of
dispassionate judicial scrutiny based upon a complete and
comprehensive appreciation of all features of the case, as
well as the quality and credibility of the evidence brought
on record. The court must ensure that miscarriage of
justice is avoided and if the facts and circumstances of a
case so demand, then the benefit of doubt must be given to
the accused., keeping in mind that a reasonable doubt is
not an imaginary, trivial or a merely probable doubt, but a
fair doubt that is based upon reason and common sense.”
[ Emphasis laid by the court]

In supplementation, it was held in affirmation of the
view taken in Kali Ram vs. State of H.P. (1973) 2 SCC
808 that if two views are possible on the evidence adduced
in the case, one pointing to the guilt of the accused and the
other to his innocence, the view which 1s favourable to the
accused should be adopted.

In terms of this judgment, suspicion, howsoever
grave cannot take the place of proof and the prosecution
case to succeed has to be in the category of “must be” and
not “may be”. A distance to be covered by way of clear,
cogent and unimpeachable evidence to rule out any
possibility of wrongful conviction of the accused and
resultant miscarriage of justice. For this, the Court has to
essentially undertake an exhaustive and analytical
appraisal of the evidence on record and register findings as
warranted by the same. The above proposition is so well-
established that it does not call for multiple citations to
further consolidate the same.

GUASd dHIH YAl HERUISol Sl AHY olIHER HMH

Sigall YslelHi uAINA Ritdid . Adi suleud
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Uldliall 34 [o1:2ISUR YRAR $d1 US il AHARIV] HIA <is|
Gu dedl Yridl &y dl dal dsARdiot 821l 2SI aigl. 4|
SIA HEcUoll AIBE HI2AClolalR Uld d@l @121 CoialiRall
NAdiRA del 2o 2211RA1A SIRUIE Uall $Aa AHal 5
aefl. A AXWNAHI GWRIsd sREN AHY YRl id ddi
sAlu1eul Uldloll 34 [o1:2iSUB YAUR s4II [oivs 21-d
Bl Hel olGiR: R ofl ¥UIo olsRAHI AN Hel ol6iR: 3 U
oflA Yol A1) gsH sAIHI 2419 B.

-// Al gsyH //-

[s@atc MIA{l%2 sisofl saa a3u(q) 2o, AR cioi:
() saAsieg RaRIIY BF DAY AUl Al 41RU] o
() BcRiclY G5 DAY dldsilg AUoflAl, oflldl
Rdl s Albdloll sdH—-353, 355, 39S, Uow, A9,
o d¥l ndlyu oAl AIA GIAslal @RI AN
AUEGUH R09R ofl sAH 3, ¥, 19 YXClall Ri2ilal Ul
yoeiAIHI [c1ElY 1] ©IS] Ysdlol SH SAIHT A1 B,

ollol ARAUA HEIHIAGN AHAUld A (A oIl 4.

gyl AR Y211 &l) al &ld ¥YsIAA s2slai
8l, oY Yotloll SIA dilell %P2 ol &1 dl dila
FAYSA Sl Wofl 13 UIEl, AoilEd Fdoll Fd
AE2152l0l sAloll §SH SAUIHI 41T B,

¥. % ARNRA [Qogoll JYosla sIA 2Uld i dl ld
AHEIAAHT 8I%R B4l HIZ MRS AHIRAURA [sAcid WA
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sisall sAH ¥39(A) ¥l 31.90,000/— A5 1Al €A
&R Yuofl aflol %y sal, ¥ WHloIR] © HiA Y
AUHAH] 281,

— 3ol AN &Il Al AR A3 SIY §SH SAIAT A1l

atefl.
—  &sH, AI%AY vl AHeidaHi giRfl Aeiaid] ez sl

291012 2AXSIe. GEIERERCICEY
diflu: R0 /05 /R0R5. 0. ¥ (UIsA] 51¢) Aol
oflow 28], AAcAH ¥y,
JA%sl2.
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