1 RCA No. 04/2019

Presented on : 01-02-2019
Registered on  : 01-02-2019

Decided on 1 18-03-2026
Duration : YY-MM-DD

07-01-17
Exhibit No.

COURT OF ADDITIONAL DISTRICT JUDGE, PATAN AT RADHANPUR

Regular Civil Appeal 04 of 2019

APPELLANTS :-

Agriculture Produce Market Committee [Original Defendant No.1]
Opp. G.E.B., Tal: Sami, Dist: Patan

VERSUS
RESPONDENTS :-

[11 Patel Ratilal Dhanjibhai [Original Plaintiff]

Aged: about 53 Years, Occu: Agriculture,

Residing at Juna Manka, Tal: Harij, Dist: Patan.
[21 Gram Panchayat, Sami [Original Defendant No.2]
[31 Taluka Panchayat, Sami [Original Defendant No.3]

[4] District Panchayat, Patan [Original Defendant No.4]

[S1 The Collector, Patan [Original Defendant No.5]

SUBJECT :- Appeal u/s 96 of Civil Procedure Code, 1908.
APPEARANCE

For Appellants Ld Adv. Mr. D.J. Dharani, K.PJoshi
For Respondent No.1 Ld Adv. Mr. B.K. Panchal

For Respondent No. 2 to 3 Ld.Adv. Mr. M.I.Kazi

For Respondent No. 4 Ld.Adv. Mr. PJ.Halani

For Respondent No.5 M.D.Pandya
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JUDGEMENT

(1) Appeal is preferred by the Original Defendant No.1 against
the judgement and decree passed by Learned Principal Senior Civil
Judge, Sami [hereinafter referred as 'Ld. Trial Court'] in Regular Civil Suit

No.21/2017 on 06/12/2018.

(2) The Appellant and Respondents are referred in their

original status in Regular Civil Suit No. 21/2017, which is mentioned

below.
POSITION IN APPEAL POSITION IN REGULAR CIVIL SUIT
Appellant Original Defendant No.1.
Respondent No.1 Original Plaintiff.
Respondents No.2to 5 Original Defendant Nos.2 to 5.
(3) The disputed property is agricultural land which is situated

in the sim(dl1) of the village Sami bearing Revenue Survey No.1087/40,

which is hereinafter referred as ‘Suit Property’.

PLEADINGS AND PRAYER OF PLAINT

(4) Pleading and prayer of the plaint filed by the plaintiff is
reproduced below ;
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WRITTEN STATEMENT OF DEFENDANTS

(5) Notices were served to the defendants. Defendant No.1 has
filed a Written Statement at Exhibit-19. Defendant No. 3 has filed a
Written Statement at Exhibit-19 [but on perusal of Rozkam there is
mistake in giving exhibit, if exhibits are considered sequentially then

exhibit that would come is 22 1.

(6) The W.S. of the defendant no. 1 is reproduced below ;
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(7) The W.S. of the defendant no. 3 is reproduced below ;
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WU AioR- 3 A 2hed i Wl atdl widedl 2iuaal gsH aal A, .
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ISSUES FRAMED BY LD. TRIAL COURT

The Ld. Trial Court has framed issued at Exhibit-35 in RCS

29/2010, which are mentioned below ;

(1)

S

(3)

(¥)

(W)

'ISSUES'

\ N\

g €l YRAR S B §, Al Hiow U AH| D). ULRRLL 4.

q0¢9/¥0 &. V2. AL, Hl. _,.0.UU | HIdlS S6BER © ?

SSSIR Hi

g dlel Yar 52 & &, Uldael 4. 4 ARA dlEl-l -l
Ulzau (221l drs-l &. 2R, AUl Ml .¥0.29 F2dl pHl-ui
IRSIULAUR EHIRL 5 © ?

SSSIR Hi

g aAlel YRar 52 8 §, ulddlel 4. 4 ArRA gl -l
Ulsau (gaul drs-l &, 2R, AL Ml 2.¥0.29 %2ell oyl
IRSIULAUR eIl SA &, AR, AL Ml 0.38.¥¢ Al Hu-l
oH|-H [ ARSIALAU HiESIH 53 & ?

SSSIR Hi

gl alEl Hivul Yoyou-l ele Hadal sSSER & ?

icl: SSSIR Hi

Q S5H A S$SHAR ?

AR 5 Yos0l
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(9) ORAL EVIDENCE OF PLAINTIFF

Sr. No. | Exhibit Particulars

1 27 Testimony of Plaintiff
Ratilal Dhanjibhai Patel

2 57 Testimony of Maintenance Surveyor
Leelaji Aajmalji Thakor

(10) DOCUMENTARY EVIDENCE OF PLAINTIFF

Sr. No. | Exhibit Particulars
1 33 |Entry No. 7850 in Record of Right

34  [Application sent to the Sami Gram Panchayat

35 Notices sent by plaintiff to the Defendants

2
3
4 36 to 40 [Acknowledgement Slips
5

41 Reply to the notice given by the Sami Gram
Panchayat to the plaintiff's lawyer

6 42 Reply given by Taluka Panchayat of Sami to the
plaintiff's lawyer

7 43 Letter written by Sami Gram Panchayat to the
plaintiff

8 44 Reply given by Taluka Panchayat of Sami to the
Gram Panchayat of Sami

9 45 Letter from Executive Engineer, Divisional Office,
Patan

10 46 Letter of Collector, dt.18-1-12 to Resp. No. 4

11 47 Letter written by the Collector, Patan to
Respondent No. 4 dated 7-2-12

12 48 Original Sale Deed No0.2713 of the Suit Property

13 49  |Original Rectification Deed done for bonafide

mistake in Sale Deed N0.2713
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Sr. No. [ Exhibit Particulars

14 50 Certified copy of Village Form No. 7 of R.S.No.
1087/40

15 51 Certified copy of Village Form No. 12 of R.S.No.
1087/40

16 52  |Copy of Entry No. 7850 in the Record of Rights
i.e. Village Form No. 6

17 53 Form No. 4 for the Measurement of suit
property

18 54  |Certified Copy of Measurement Sheet [of Suit
Property]

19 58 Map as per the Measurement done

(11) ORAL EVIDENCE OF DEFENDANTS

Sr. No. | Exhibit Particulars
1 64 Testimony of APMC Secretary
Govindbhai Tribhovandas Prajapati
2 73 Testimony of Naranbhai Maganbhai Vaghari,
Sold the agricultural land R.S.N0.1087/40 to the
plaintiff
(12) The Ld. Trial Court after hearing the arguments of the rival

parties and after appreciating the evidence on record, passed the
decree declaring that the title and possession of the suit property i.e.
R.S.N0.1087/40, situated in the sim(l4) of Sami village is of the
plaintiff. Further, the decree was passed that the construction on the
westside admeasuring 1 hectare 40 Are 27 sqg.meters erected by
defendant no. 1 be demolished by them at their own expense and hand
over the possession to the plaintiff. Being aggrieved and dissatisfied
with the judgment and decree passed by the Ld. Trial Court, present
appeal is preferred by the plaintiff.
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GROUNDS FOR APPEAL

(13) The grounds for setting aside the judgment and decree
passed by the Ld. Trial Court, as mentioned in the memorandum of

appeal are reproduced below ;
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(15) Notices are served upon the respondents. Ld.Advocate
Mr.B.K.Panchal has appeared on behalf of the Respondent No. 1.
Ld.Advocate Mr.M.1.Kazi has appeared on behalf of the Respondent No.
2 & 3. Ld.Advocate Mr. KJ.Shrimali, Shruti P. Soni and V.K.Patel have
appeared on behalf of the Respondent No.4. Ld. Additional
Government Pleader Mr.M.D.Pandya has appeared on behalf of the
Respondent No.5.

ARGUMENTS OF APPELLANT

(16) On behalf of the appellants (original defendant no. 1,
APMC), written arguments are submitted at Exhibit-58, thereafter
additional written arguments are submitted at Exhibit-64 and
Exhibit-72. All these written arguments are duly taken into

consideration.

ARGUMENTS OF RESPONDENTS
(17) On behalf of the Respondent No. 1 (original plaintiff),

written arguments are submitted at Exhibit-15, thereafter additional
written arguments are submitted at Exhibit-74. All these written

arguments are duly taken into consideration.

(18) All the other respondents (original defendants 2 to 5) have
not made any oral arguments nor submitted any written arguments.
All these respondents (original defendants 2 to 5) inspite of availing

ample opportunities have not put up any argument.
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(19) On perusal of Memorandum of appeal and the record of
RCS No. 21/2017 [Old RCS No. 88/2012], as well as the arguments of
the rival parties, following points of determination arise for

adjudication in the present appeal ;

[1] Whether the Ld. Trial Court erred in concluding
that the Defendant No. 1 had illegally encroached the
suit property and made illegal construction and
thereby passing the decree of demolition of the
construction, to be done by the defendant no.1 at their

own cost ?

[2] Whether the impugned judgment and decree
passed in Regular Civil Suit No.21/2017, passed on
06-12-2018 by the learned Principal Senior Civil Judge,
Sami, is bad in the eyes of law and is required tobe

interfered with ?
[3] What order ?
Decisions on above mentioned point of determination

are as under ;

1. Point No. 1 is answered in Negative.
2. Point No. 2 is answered in Negative.

3. As per final order.
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:: REASONS ::

ISSUE No.1 and 2

(20) Since, the issue no. 1 & 2 are interconnected with facts and
law, both are adjudicated simultaneously. It is pertinent to refer to the
arguments put forward to assail the judgement and decree. Appellant
has argued that the plaintiff has not served mandatory notice under
section 80 of Civil Procedure Code to the defendant no. 5 i.e Collector
and under section 270 of the Gram Panchayat Act to defendant no. 2 i.e
Gram Panchayat, Sami and District Panchayat, Patan. It is argued that
the notice issued on 06-03-2012 is illegal/invalid and not within the
ambit of section 18 of Civil Procedure Code Section 270 of the Gujarat
Panchayats Act, or Section 58 of the Gujarat Agricultural Produce
Markets Act, 1963. Consequently the suit was not maintainable and

should have been dismissed.

(21) It is argued that the appellant has not encroached upon
1-40-27 Hectares-Sq. Meters of land out of Revenue Survey No.
1087/40, on the contrary the appellant is owner and in the possession
and enjoyment of the entire encroached land for 30 years. The original
owner of Revenue Survey No. 1087/40 has never asserted any
ownership rights over the said land and therefore as per the provisions
of the Evidence Act [and Limitation Act], the right to recover possession
of the suit land has been extinguished, and the suit is barred by
limitation which should have been dismissed at the very threshold. It is
argued that the plaintiff had purchased Revenue Survey No. 1087/40
from Vaghari Naranbhai Maganbhai, who has deposed in his testimony

that the disputed suit land on which Defendant No. 1 has constructed
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shops does not belong to Revenue Survey No. 1087/40. Furthermore,
the plaintiff misled the witness into executing a rectification deed to
amend the boundaries of the sold land. It is vehemently argued that
the Ld. Trial Court committed a grave error in believing the evidence of
the Plaintiff's witness, Maintenance Surveyor Thakor Lilaji Ajmalji, and
the map of Revenue Survey No. 1087/40 prepared by him as the map
shows Defendant No. 1 having encroached upon the survey number;
however, prior to measuring the disputed land, no intimation or notice
was served upon Defendant No. 1 and the map was prepared ex-parte,
in the absence of the Defendant No. 1, and to the detriment of
interests of Defendant No. 1. It is argued that plaintiff failed to appoint
a Court Commissioner to prepare a map ascertaining the exact extent
of land in the Plaintiff's possession versus Defendant No. 1's
possession, nor was any other evidence produced to this effect.
Therefore, the Plaintiff concealed material facts regarding the land in
their actual possession and enjoyment. It is argued that Defendant No.
1 is in ownership, possession, and enjoyment of land comprising old
Survey Nos. 912, 913, 914, and 1087/46, etc. and therefor until the
Plaintiff is able to prove that Defendant No. 1 is in possession of land
exceeding the total area of these survey numbers, it cannot be held
proven that the disputed land is Revenue Survey No. 1087/40 and that
Defendant No. 1 has encroached upon it, in which the plaintiff has
failed. Consequently, the Ld. Trial Court committed grave error in
concluding that the evidence of plaintiff could be relied upon and
thereby decreed the suit in the favour of the plaintiff. Hence, it is

prayed to dismiss the appeal.



25 RCA No. 04/2019

(22) The appellant has submitted a written argument at
Exhibit-64 and submitted that the R.S. No. 1087/46 after aggregation
of different survey numbers was of the ownership of appellant. After
aggregation mutation entry no. 3595, dated 18-08-1993 was entered
into the revenue record. It is further argued that the village Sami came
to be included in the City Survey Limits and therefore the property falls
within the limits of the City Survey Superintendent Office. It is argued
that the Ld. Trial Court during the trial proceedings has failed to
consider that the suit property bearing 1087/40 is situated within the
area limit of the office of City Survey Superintendent and hence the
DILR does not have any power to measure the suit property. Therefore,
the action i.e measurements done by the DILR are illegal and void ab
initio. The plaintiff has not joined the shop owners whose shops are
alleged as illegal construction and therefore the suit suffers from the
non-joinder of the necessary parties. Consequently, the judgement and

decree obtained by fraud being nullity deserves to be set aside.

(23) Appellant submitted an application at Exhibit-23 under
Order 41 Rule 27 read with Order 11 Rule 12 & 14, on 12-09-2019, for
production of old maps of the suit property which are under the
custody of DILR, Patan, which was rejected by my Ld. Predecessor on
01-01-2020. Thereafter, the appellant filed an application at Exhibit-31
under Order 41 Rule 27 on 29-01-2020, which was rejected by my
Ld.Predecessor on 04-04-2022. The appellant has not challenged the
order of my Ld.Predecessor passed on Exhibit-23 and Exhibit- 31 till the
passing of this judgement. Consequently, any material produced by the

appellant to admit as evidence cannot be taken into consideration.
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(24) It transpires that the plaintiff had served the notice vide
Exhibit -35 to the defendant no. 1 i.e Chairman, APMC, Sami. defendant
no. 2, i.e Sarpanch, Sami Gram Panchayat, defendant no. 3, i.e Taluka
Development Officer, defendant no. 4 i.e District Development Officer,
defendant no. 5 i.e Collector. The plaintiff has adduced the
acknowledgements of the postal department, showing that the notice
vide Exhibit-35 was received by the defendants no. 1 to 5, which are at
Exhibit-36 to Exhibit-40. The Sami Gram Panchayat and Taluka Gram
Panchayat, Sami have given reply to the notice which are at Exhibit 41
and 42. On careful perusal of the Exhibit-35, the argument of the
appellant that the notice does not disclose the cause of action and

relief, does not hold the ground.

(25) It is vehemently contended by the appellant that the
Ld.Trial Court has committed grave error on relying the measurement
done by the Maintenance Surveyor of DILR as the suit property falls
within the City Survey Limit of Sami Village. It would apposite to refer
the CITY SURVEY MANUAL with respect to the Agricultural lands and
Record of Rights ;
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On perusal of the above rule it categorically states that “ & Uil
sRIE] oFtugull §5d Wdl Rca-il ol c) us 8.” and thereafter
explanation is there for the interspersed agricultural land. Hence, the
argument that the map and measurement relied by the Ld. Trial Court
at Exhibit-54 is illegal and void ab initio does not survive. Further, Form
No. 4, is produced which shows the measurement and name of the
possessor and the measurement of the suit property is shown as 2

hectare 20 are 55 sq mts. Plaintiff has examined the maintenance

surveyor of the DILR at Exhibit-57, who has stated in his testimony that
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he conducted the measurement of the suit property on 30-09-2011 and
prepared the map which is at Exhibit-54 as well as Hissa Form No. 5 i.e.
Exhibit-53. He further deposed that the suit property is divided into two
by the road going toward Sami and the part shown as ‘B’ is measuring 1
hectare 40 are 27 sq meters, in which construction of the shop has
been done. Thus, the plaintiff has proved the encroachment done by

the defendant no.1 i.e APMC.

(26) The appellant has contended that the shop owners are a
necessary party. But if these shops were sold or leased or the
ownership transferred, then the burden was upon the defendant no. 1
to implead such necessary parties. Rather, in the entire suit no evidence
has been adduced to that effect nor any such application is submitted
upon which the plaintiff can join them as necessary party. Also, in the
written statement filed before the Ld.Trial Court at Exhibit-19 no such
objection/impediment is raised by the defendant no. 1 and if it is for
the first time that the defendant no.1 is raising this issue of necessary
party. Thus, this limb of argument of the appellant is not tenable in
view of their claim as interest in the suit property and no evidence

adduced with respect to transfer of interest in the shops.

:: FINAL ORDER ::

[1] Reqular Civil Appeal No. 04/2019 is hereby rejected and the
judgement and decree passed by Learned Principal Senior
Civil Judge, Sami in Regular Civil Suit No. 21/2017 on
06-12-2018, is hereby confirmed.
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[2] Decree be drawn accordingly.
[3] Parties to bear their own cost.
[4] Registry to remit R&P forthwith along with certified copy of

this judgement to the Ld. Trial Court.

Pronounced and signed in open court under my hand and seal

on this 18™ day of March, 2026.

Date : 18-03-2026 Rajkumar Ramsinh Chaudhary
Place: Radhanpur Additional District Judge
Patan at Radhanpur
UIC: 001512



