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glgsiéall 2023(0) AIJEL-HC 247806 (Hon’ble Gujarat High
Court) Dashrathbhai Parubhai Bhabhor V. State of Gujarat ofl
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YSIEl Hlotyds dyIQl ddl, FHi ol Yol ¥endd 8.

34. Considering the evidence of the prosecutrix, it clearly
reveals that the victim was having physical relationship with the
accused before two years of the incident and at the time of
registration of the FIR, the victim carried food four months
pregnancy and thereafter, after due date she delivered a baby boy
and at present the baby boy with the victim and parents of the
victim, Though the defence has tried to raise suspicion with
regard to animosity and the fact with regard to inter relationship
between the accused and victim, but there was no material
produced by the prosecution with lead to come to the conclusion
at there is any reason with regard to animosity or any other
reason and, therefore, the Trial Court has not considered those
aspects while appreciating the evidence at the time of deciding
the case against the accused. Apparently, no exercise was carried
out by the prosecution to establish that the victim was minor on
the date of occurrence by following the procedure prescribed
under the law and in light of reasoning put-forth.There are
various decisions of the Honorable Apex Court and this Court
with regard to prove the age of the victim and well established
law. That evidence of approximate age of the victim would not be
sufficient to come to the conclusion about the exact age of the
victim.

35. From the record, it appears that the prosecution has tried to
established the age of the victim by producing birth certificate
through the deposition of the father wherein he has deposed that
his brother-in-law has registered the birth of the victim, but the
prosecution has not examined such person from the authority
and, therefore, without examining the side person, the
prosecution cannot establish the age of the victim beyond
reasonable doubt. The prosecution side has neither collected the
school living certificate from the school nor from the Secondary
Board Examination and has not produced record from the school
to establish the birth certificate of the victim to establish the age
of the victim before the Trial Court. On the contrary P.W. 2 in
his first version before the police has stated that the birth date of
the victim is 28.08.1999 and in his deposition before the Trial
Court, he has stated the date of the victim is 30.06.1999. So, the
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P.W. 2 is not sure with regard to the date of birth of the victim
and by merely producing the birth certificate, the date of the
victim cannot be said to be proved by the prosecution by leading
any cogent and material evidence. On perusal of the statement
recorded under section 164 of the victim, it is crystal clear that
the testimony adduced before the Trial Court is inconsistent with
the statement recorded under section 164 which fact is not
supported the story of the prosecution in any manner. So far as
quality of the evidence is concerned, when such cogent and
convincing evidence is available with the Investigating Authority,
however the same was not collected and even produced before
the Trial Court. Therefore, the benefit of the doubt is required to
be given to the accused.
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