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Section 409 IPC deals with criminal breach of trust by public
servant, or by banker, merchant or agent. In order to bring in
application of said provision, entrustment has to be proved. In
order to sustain conviction under Section 409, two ingredients
are to be proved. They are:

(1) the accused, a public servant, or banker or agent was
entrusted with property of which he is duty bond to
account for; and

(2) the accused has committed criminal breach of trust.
What amounts to criminal breach of trust is provided in
Section 405 IPC. Section 409 is in essence criminal
breach of trust by a category of persons. The ingredients
of the offence of criminal breach of trust are: -

(1) Entrusting any person with property, or with any dominion
over property.

(2) The person entrusted (a) dishonestly misappropriating or
converting to his own use that property; or (b)

dishonestly using or disposing of that property or willfully
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suffering any other person so as to do in violation —

(i) of any direction of law prescribing the mode in which

such trust is to be discharged; or

(i) of any legal contract made touching the discharge of

trust.
The basic requirement to bring home the accusations under
Section 405 are the requirements to prove con-jointly (1)
entrustment and (2) whether the accused was actuated by the
dishonest intention or not misappropriated it or converted it to
his own use to the detriment of the persons who entrusted it.
As the question of intention is not a matter of direct proof,
certain broad tests are envisaged which would generally afford
useful guidance in deciding whether in a particular case the

accused had mens rea for the crime.
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10. In order to sustain conviction under Sec. 409 I.P.C., two
ingredients are to be proved, namely : (i) the accused, a
Public servant or a Banker or Agent was entrusted with
the property of which he is duty bound to account for,

and (ii) the accused has committed criminal breach of
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trust. What amounts to criminal breach of trust is
provided under Sec. 405 of I.P.C. The basic requirement
to bring home the accusations under Sec. 405 of I.P.C.
are the requirements to prove conjointly. (i) entrustment
and (ii) whether the accused was actuated by dishonest
intention or not, mis-appropriated it or converted it to his
own use or to the detriment of the persons who entrusted
it. The Section cannot be construed as implying that any
head of an office, who is negligent in seeing that the
rules about remitting money to the treasury are observed
Is ipso facto, guilty of the criminal breach of trust, but
something more than that is required to bring home the
dishonest intention. There should be some indication
which justifies a finding that the accused, definitely had
the intention of wrongfully keeping the Government out
of the money.Discussing the scope of Sec. 409 of I.P.C.,
the Supreme Court has observed and held as under :-
"To constitute an offence of criminal breach of trust it
Is essential that prosecution must prove first of all that
the accused was entrusted with some property or with
any dominion or power over it. It has to be established
further that in respect of the property so entrusted, there
was dishonest mis-appropriation or dishonest use or
disposal in violation of a direction of law or legal contract,
by the accused himself or by someone else which he
willingly suffered to do. It follows almost axiomatically
from this definition that the ownership of beneficial
interest in the property in respect of which criminal
breach of trust is alleged to have been committed must
be in some person other than the accused and the latter

must hold it on account of some person or in some way
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for his benefit."
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8.

In view of the above facts, apparent on the record, we
are of the view that the High Court and the Cours
below have committed grave error of law in ignoring
the same. Needless to say that to constitute an
offence punishable under Section 409 of I.P.C., the
essential ingredient is the "entrustment" of the
property. The complaint filed by the complainant
nowhere discloses that the land in question
purchased in the year 1978 was entrusted to the
Society for the benefit of others. It is only after
entrustment is shown, it can be said that there was
Criminal Breach of Trust.

In Ram Narayan Popli v. CBl, this Court, per majority,
has explainted "entrustment” in Para 363 as under

" 363. The term " entrustment " is not necessarily a
term of law. It may have different implications in
different contexts. In its most general signification all it
imports is the handing over possession for some
purpose which may not imply the conferring of any

proprietary right at all."”
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In State of Gujarat v. Jaswantlal Nathalal this Court in
Para-8 has observed that a mere transaction of sale
cannot amount to an entrustment.

At this stage we also think it proper to observe that in
the present case, even if the allegations made in the
complaint are taken to be true, the ingredients of the
offence punishable under Section 409 of I.P.C. for
which the appellants are summoned, are also not
made out. To constitute an offence punishable under
Section-409 of I.LP.C., apart from entrustment, it is
also an essential requirement that it should be shown
that the accused has acted in the capacity of a public
servant, banker, merchant, factor, broker, attorney or
agent. It is nowhere shown in the complaint that the

appellants have acted in any of the above capacities.
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8.

Section 405 and 415 of the Penal Code defining
"Criminal Breach of trust" and "Cheating" respectively
read as under :

" 405. Criminal Breach of trust - Whoever, being in
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any manner entrusted with property, or with any
dominion over property, disnonestly misappropriates
or converts to his own use that property, or
dishonestly uses or disposes of that property in
violation of any direction of law prescribing the mode
in which such trust is to be discharged, or of any legal
contract, express or implied, which he has made
touching the discharge of such trust, or wilfully suffers
any other person so to do, commits ‘criminal breach of
trust..

415. Cheating - Whoever, by deceiving any person,
fraudulently or dishonestly induces the person so
deceived to deliver any property to any person, or to
consent that any person shall retain any property, or
intentionally induces the person so deceived to do or
omit to do anything which he would not do or omit if
he were not so deceived, and which act or omission
causes or is likely to cause damage or harm to that
person in body, mind, reputation or property, is said to
‘cheat'.

An offence of cheating would be constituted when the
accused has fraudulent or disnonest intention at the

time of making promise or representation. A pure and
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simple breach of contract does not constitute an
offence of cheating.

The ingredients of Section-420 of the Penal Code are

(@) Deception of any persons ;

(b) fraudulently or disnohestly inducing any
person to deliver any property, or

(c) To consent that any person shall retain any
property and finally intentionally inducing that person
to do or omit to do anything which he would not do or
omit.

The High Court, therefore, should have posed a
guestion as to whether any act of inducemnet on the
part of the appellant has been raised by the second
respondent and whether the appellant had an
intention to cheat him from the very inception. If the
dispute between the parties was essentially a civil
dispurt resulting from a breach of contract on the part
of the appellants by non-refunding the amount of
advance the same would not constitute an offence of
cheating. Similar is the legal position in respect of an
offence of Criminal Breach of trust having regard to its

definition contained in Section-405 of the Penal Code.
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