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16. A combined reading of Sections 138, 141 and 139

clearly indicates that the initial burden on the complainant is
merely to show that the cheque had been drawn by the drawer
of the cheque in favour of the complainant who may be the
payee or holder in due course and that the cheque which was
issued by the drawer had returned on account of dishonour of
the cheque and bank that he had taken further steps of issuing
a demand notice and that after the receipt of demand notice
the accused namely the drawer or other person as envisaged
under Section 141 had failed to make the payment. The initial
burden therefore, of the complainant would stand discharged
after this aspects were proved by him and thereafter as a
result of the presumption raised under Section 139 it would be
the duty of accused to rebut the presumption which is raised
under Section 139 of the said Act by showing that the cheque
in question was not issued towards legally enforceable
existing debt or other liability. It is now been held by a catena
of judgments of the Supreme Court and various High Courts
that the presumption which is raised under Section 139 has to
be rebutted by the accused on preponderance of probability
and not beyond reasonable doubt. The rebutting of
presumption, therefore, under Section 139 would mean that if
the accused was in a position to bring on record either by
soliciting answers from the prosecution witness in their cross-
examination and/or by bringing such documentary evidence

on record in the cross-examination of the prosecution witness
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and/or by examination of his own witness such evidence
which would indicate that the said cheque was not issued to
fullfil existing debt or liability Section 138 would not be
attracted. The word existing debt or liability, also has been
interpreted to mean the debt which existed on the date on
which the alleged cheque was issued.

17. XXX

18. In my view from the discussion of the evidence
adduced by both parties it will have to be held that accused
has successfully rebutted the presumption raised under
Section 139 of the said Act in view of the clear admission
give by PW.-1. Shirodkar in his cross-examination which is
consistent with the stand taken by the accused. In his
examination-in-chief the cheque given by the accused was,
therefore, never meant to be deposited but was referred only
as a sort of collateral security. This is clear from the evolution
of the evidence in paras 7 to 11 above. Such a cheque in my
view would not entail the penal liability as envisaged under
Section 138 of the said Act if it is deposited and is
dishonoured. Secondly, from the aforesaid discussion, it can
also be seen that the cheque in question was not given for an

existing debt or legally enforceable liability.

Gwisd Ysield] wIa &Ad Riedidell Aeciai & I
SIA AIHi 2419 dl §31AIEloll 54 gSHI Ad] & 5,21 SIHoali
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8. —
The cheque return memo is a memo inform
in the payee's banker and the payee about
the dishonour of a cheque. When the cheque
is dishonoured, the drawee bank
immediately issues a cheque return memo to
the payees' banker mentioning the reason

for non-payment. The purpose of the cheque

of the return memo is to give the

C.C.1898/2023



27

information of the holder of the cheque that
his cheque is on the presentation could not
be encashed due to the variety of reason as
mentioned in the cheque return memo. As
per the Section 146 of the N.I. Act, the
cheque return memo on presentation
presumed the fact of dishonoured of the
cheque wunless and until such fact is
disapproved. Neither Section 138 nor the
Section 146 of the N.I. Act has prescribed
any particular form of cheque return memo.
The Section 138 of the N.I. Act does not
mandate any particular form of cheque
return memo which is nothing but a mere
information given by the banker of the due
holder of a cheque that the cheque has been
returned as unpaid. If the cheque return
memo is not bearing any official stamp of
the bank, it does not render the cheque
return memo is invalid or illegal. The cheque
return memo is not a document which is not
required to be covered under Section 4 of
the Bankers' Book (Evidence) Act, 1891. If
there is any infirmity in the cheque return
memo it does not render entire trial under
Section 138 of the N.I. Act as nullity.
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