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ollHER YMH S1& &RI SAUUIHI AHIdd B 5,

On a reading of the provisions of Section 138 NI Act it is clear that the
ingredients which are to be satisfied for making out a case under the
provision are:

(i) a person must have drawn a cheque on an account maintained by
him in a bank for payment of a certain amount of money to another
person from out of that account for the discharge of any debt or other
liability:

(ii) that cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity whichever is earlier;

(iii) that cheque is returned by the bank unpaid. either because of the
amount of money standing to the credit of the account is insufficient
to honour the cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with the bank;

(iv) the payee or the holder in due course of the cheque makes a
demand for the payment of the said amount of money by giving a
notice in writing, to the drawer of the cheque, within 15 days of the

receipt of information by him from the bank regarding the return of
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the cheque as unpaid;
(v) the drawer of such cheque fails to make payment of the said
amount of money to the payee or the holder in due course of the
cheque within 15 days of the receipt of the said notice;

If the aforementioned ingredients are satisfied then the
person who has drawn the cheque shall be deemed to have committed
an offence. In the explanation to the section clarification is made that
the phrase "debt or other liability"” means a legally enforceable debt or
other liability.
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"23. We having noticed the ratio laid down by this Court in the above
cases on Section 118(a) and 139, we now summarise the principles
enumeruted by this Court in the following manner:

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of any
debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is order to raise a probable defence. The standard of
proof for rebutting the presumption is that of preponderance of
probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or the accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.

Inference of preponderance of probabilities can be drawn not only
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from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness box
in support of his defence. Section 139 imposed an evidentiary burden
and not a persuasive burden,

(v) It is not necessary for the accused to come in the witness box to

support his defence."
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