1 C.C.No. 1319/24

GJPMO020020562024 Presented on : 10/4/2024
.y Registered on : 10/4/2024
LIl Decided on  : 24/4/2026
- Duration : 2 Year,14 Days
[

sfe sfe st sfe sfe st sfe sfe sl sfe sfe e sfe sfe sl sfe sfe e sfe sfe sl sfe sfe sl sfe sfe sl sfe sfe sie sfe sfe sie sfe sl ste sfe sfeste sfe sfese sfe sfeste sfe slesiesie sesie sk

ANeRlali He.Als ¥yslflud A2 ol 3.Ul.6181R A1dcid] sigal,
HSIH: dNER1,

st sfeste stesfeste sfesfe st sfesfe stesfe e sfesfe stesfesie sfesle sfesfeste sfesle st sfesie sfesle e sfesfe stesleste sfesfe st sheske sfesle st shesfe steshestesfeske e e ok

sldlold 3 oicl? : 131€ /207

Ais—
1€] - 6.d.| g4l 8411,
He1e1¢ &l.addaiel Yo |AyR |ofled H101, A1

AY1ENee, A1
AlR4124E], 0191

MY,
[Q3ey
AR :— G.d.| g plealba
HigHE 6olls BHE UiEl W | quir |AlaAH.2dR Yofl ulRe
AlglA UiRA, 2NUl.
. UAHEId.

9ol :— ¢l doN.¢.As20ll SHH—A3 < ¥,

EEEXEXLXXEXXLXXEXAXLXXXXLEXXAELXERXXEXEXRXEXXRXXXXRXXRXRXXRXR XXX

s3AAie ud [Q.9.4 A.A.2q1Ad1e.
AR Uad [Q.9.2 2AR.5.Al6I0l.

EEEEXEXLXXEXXEXXEXAXLXXXXXXXAXLXXERXXEXEXRXXXRXRXXXRXXRXRXXRXRRXX




2. C.C.No. 1319/24

 Ysie

(1) sdieuaioll 3Auofl gsai eslsa Adl & F,1RN
sAAIEloll A YR B val ARMIA dlllicfl %22 Usdl Adl
oISl HEE SAUIg) ¥RNddl STRUIEIA RIMIa dl.a—9—-2023
il A% 11.9,40,000,/— 618 Blall ARIUIA AHA10AI &dl Aal d
28H ARUIA © HIAHI Ud SdIgf Uyal AITG. ARYIRA AHUAR
28H Wd olel sdl A1 Geriell s2a ¥ 2846l Ysaell U2
ARIVIRA dl.20—2—20% il A%all Aos S GIRASI CBIRAUIS 2L
QIuioll AS ol. 0000% ol 11.9,U0,000/— (i 2l s
AV YGRS &X1R) YRioll As suIEla duflal A10d] 2l A€ s
Aosal %Y $A1E] AIssA sl g %A 284 Holl ¥ dd] ylIs]
Q2124 20l eRIA]T ARYIRA AUl ol RURGIE ARIIRA AUE
BURSd oiciRall AS SIAJIEIRA d1.2A-2-20% all A% dHoll 521
dais MRl vl HRSA sdluNd HIZ Y Sl Aos lg oRIS
Gos AR AS dl. R-2-20 ol AY " §5A golruglfluoz ol
AR AJs [Aotl RUSRIA Ud S & al s3AIEld JSali allli
Ry HAd ol ¥l sAIElA ARMIA dl.a¢-320%F ol AY
gslagl 31RsA Slooll oliZld 2. ULA.SL.l Hisadd] X ofigl
ARl dl. 20-3-20% oll A% 61 AJd & AHOdl ARIIA
Asoll 284 add AN ai@fl. 2114, ARNIRA ¢l adIl.¢f. 2520
SAH.A3¢ YYGlall ol A &, ¥ AR A1 SIRIEA
siddiel sd1 Hal ARIol A1 A% FHIUU] 1R %3] B.

(R) AR sRale Y ai slver] sRIRIA 2ilkdl, 1cw3 o sax
SAH.R0Y Aodd AR AIF Ao SIBUIHI AR &dl o]
tReIRARel] aiydefl adl ARV Al (A48 HIRSA &1 AUdI &,
ARVl s3lIED]] @il exd1dloll aisAl Y3 uisdil 241d] &d
dxy A 2036l uioll e saiHl AH1dl sdl, RuRGllE ARV
AHis—¢ Ul 1dl AdiHl A19d ¥ 2o AR ol slall HosiR



3. C.C.No. 1319/24

s2d1 5ol doAig] siddIg] 2P0 AdIddiHI AH19d] B, ¥ 21
AHoA 2RIod UR{lslove u1ddl 8.

(3) sAluieuel dzsel oflA3 yyololl Avlla an Aifs

YRAd| 2% SAIHI AT B,

() Aifis Yad) :—

.0, A1zl [Qara Ais

(1) [sAuIE] HeRieid sISRERA Eldaleflg AcuiRie]| ¥
H12IEat 13,

(ofl) €219 Yud) :—

.0l g2d1d%all [Aa1d Ais

(1) [ARUIA sARUIElA 241Ud s2NAIELIN] 242 0C
aseiil As.

(2) |5 Ud slall Aosail Iéal A1, 90

(3) [sA1E1A 2ARIG 241Ud Slojol] Slalos alldluell | a9
Aigl4 s,

(v) [Rl6 2. Ul.2.51.2 Sigjall oilélt HisAIAd | A2
d uRedll dles) uiadl.

(u) [RII4 ollE]A D dARAIofl Yle viidiof] 13
AHlaldlgal 25 UL,

SARUIEl df GURsd Yrul Rl gy slg Yrdl 2
ol®fl 2ol Ais—¢ Ul sAIR Yflad 2%y 53] Uldloll Yridl Y
&Rlg) N2 S B.
() s31Au1EUZI0ll YA Y] &1 GlIE A€ SIA AR
s1.M1.slsoll sAH.393 AHodd [AAY [61dEal ofltidiHl AHIAAPH]
ARG dofl A1Hell YAUI AGitdl Aot olludl AR
sluIEUioll YR1d] dofl &1%3H1 d&l Aidadl Adidl A41Ad eldla]
eslsd sojd AUd B ol disld]l &slsdalloll HosR SA B.
ARIMIA Uldial 2A12ie Gu Yool AU ol®fl § cipUIdall AIBE
duiddl ofel dg weidd 8. [AANHI ¥eNAd &, 2] [o1ely &l



4. C.C.No. 1319/24

Aol Asoll EUAI 53 AR A1A oIHER sleHi uld] suUlE
sudl ®.

() AeR s1A s2AIEloll [A.9.2fd] q11a B 5, s3uUIE]
Aa AR @Ay gy sRAIEA ARG »1.9,Uo0,000/— &I
Bedlall ANl AAal Kol HidIRll sl HRYVIA s HANAL. ¥ As
AosHl [RYSIRIAI 2R Ud $2d] Aal s2RAIElS Ul HAdIl o 81,
siRuEA0] alldld A10d] 9dl H1RAYIRA VA1 210l o] 40l ¥
sARIE Al B FaHi ARNIA AT 21Ad A Y S} & ¥ AIE
¥3] €21 YAl Y Sl B al SFRUIEIA doll A4 YuR
S}l &1 ARIIal asARdlel spAUYI A1 B.

(u.9) AR s1A ARMall [A.a.2] 21d & 5,24RII4 &1¢
Gedlol]l S1¢ 2sH 2] o2l 21AU] 240l S2é1E] @A 81 $INUIE]
Uil usl &d AlsARIE] Vel Asell 2BUA s2dl 8.531UIE] 5
YaR 531 sdi aie]. ¥ RIVa ©1s] ysdi [Aeid] s3] &.

(s) GURSA ¥ 28E GUR Y AJAA YRIdI Fidi Sl
oIS (6101 HI2 oflA Yxcloll el GAeAA YR B,

.. el o:

(2) |2 sFu1eut (o1:2iSUR YUR 2 B §, | SiHdli
AURIUIA slu1EdI0 s s2NAUIElA SIRUEAR6 ARl
GRYAId U2 ANE &dl Vol AER AS STRUIEIRA A4 Y
HATEIHI Uldiofl dosall RasiR &4l HiZ2 ¥l sAdd
U AR As " $5A doiiglflkuoe " ofl A2y 2A18
[Qoil RUsSRIR  Ud KA 2ol AHIYHJIEIHI
SAERA AR Sigell olllA 21l Asdl
sHoll HidlRl secll dHedi AR Asd]l 284
ayd  agl  AMLARMRA Ul daN.g.As2d]
SEH. A3 HYGlall A%AUIN 2oll S2E B ?

(2) |lgs¥ ?




..5.. C.C.No. 1319/24

(9) BURISd Y&l Ucd HIRI [c11R0) of|J ot 8.

(1) esRai.

() vl gsH Yol

si2 el

Hal ol.q :—
(¢) AMYH &Idall ACISE Yal . ol (6101 Sl UBdl Aed 3
dl doneflRoid gorgdoe As2ell sAH.A3¢ H¥H  dsHRdIof
8AUUl HIZoll AHIUR™US dcdl oIHER AdRA Aelddall o>
HXCloll A2 AA2N YSIERANY] RIdlel] Mol S B. &Il
5ol (o114 HI2 SoN.¢.AAS2all A1URIS dcdl olIHER AURRY
AHEIA LURI Aol YSIEl AUl A.2116 [A3¢L4 A5 SAIU. § X
2093(¢) AA.A.Al.9 Hi 5pAdd B ¥ oflA Yol B,

“In order to constitute an offence under
Section 138 of the NI Act, this Court in Jugesh
Sehgal v. Shamsher Singh Gogi [(2009) 14 SCC
683 : noted the following ingredients which are
required to be fulfilled: (SCC pp. 68788, para 13)*

(i) a person must have drawn a cheque on an
account maintained by him in a bank for payment
of a certain amount of money to another person
from out of that account;

(ii) the cheque should have been issued
for the discharge, in whole or in part, of any
debt or other liability;

(iii) that cheque has been presented to the
bank within a period of six months from the date on
which it is drawn or within the period of its validity

whichever is earlier;
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(iv) that cheque is returned by the bank
unpaid, either because of the amount of money
standing to the credit of the account is insufficient
to honour the cheque or that it exceeds the amount
arranged to be paid from that account by an
agreement made with the bank;

(v) the payee or the holder in due course
of the cheque makes a demand for the
payment of the said amount of money by
giving a notice in writing, to the drawer of the
cheque, within 15 days (now 30 days) of the
receipt of information by him from the bank
regarding the return of the cheque as unpaid;

(vi) the drawer of such cheque fails to make
payment of the said amount of money to the payee
or the holder in due course of the cheque within 15
days of the receipt of the said notice.

Being cumulative, it is only when all the
aforementioned ingredients are satisfied that the
person who had drawn the cheque can be deemed
to have committed an offence under Section 138 of
the Act.”

Y olIHER AU EIAdall YSIEl 5 ¥, Basalingppa

V/s. Mudibasappa 3% 2019(5) SCC 418 ai ¢l alai.¢.
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23. We having noticed the ratio laid down by
this Court in above cases on Sections 118(a) and
139, we now summarise the principles enumerated
by this Court in following manner:-

(i) Once the execution of cheque is admitted
Section 139 of the Act mandates a presumption
that the cheque was for the discharge of any debt
or other liability.

(ii) The presumption under Section 139 is
a rebuttable presumption and the onus is on
the accused to raise the probable defence.
The standard of proof for rebutting the
presumption is that of preponderance of
probabilities.

(iii) To rebut the presumption, it is open
for the accused to rely on evidence led by him
or accused can also rely on the materials
submitted by the complainant in order to
raise a probable defence. Inference of
preponderance of probabilities can be drawn
not only from the materials brought on record
by the parties but also by reference to the
circumstances upon which they rely.

(iv) That it is not necessary for the accused to
come in the witness box in support of his defence,
Section 139 imposed an evidentiary burden and not

a persuasive burden, (v) It is not necessary for the
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accused to come in the witness box to support his
defence.
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In a prosecution under Sec. 138 of N.I. Act, the
court shall presume certain facts against accused
upon proof of issuance of cheque by the accused to
the complainant in view of Sectionll8 and
Section139 of N.l. Act. However such presumptions
are not conclusive in nature but they are rebuttable
and it is for the accused to rebut such presumption.
The standard of proof for rebutting the presumption
is that of preponderance of probabilities. To rebut
the presumption, it is open for the accused to rely
on evidence led by him or the accused can also rely
on the materials submitted by the complainant in
order to raise a probable defence. Inference of
preponderance of probabilities can be drawn not
only from the materials brought on record by the
parties but also by reference to the circumstances
upon which they rely. The said presumption can also
be rebutted by the accused from the admission

made by the complainant in his cross examination
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which creates doubt on the prosecution story. It is
also well settled that it is not necessary for the
accused to step in the witness box in support of his
defence in all cases. It is also well settled that
sectionl39 imposed an evidentiary burden and not
a persuasive burden. So it can legitimately be said
that whether presumption stood rebutted or not
would depend upon the facts and circumstances of
each case. Furthermore it is also well settled that if
the accused is not able to rebut the said
presumption raised against him, he can be
convicted only on the basis of such presumption.
And if the accused is able to rebut the presumption,
then the onus is again shifted to the complainant to
prove his case beyond all reasonable doubt.
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