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Sec - 138. Dishonour of cheque for insufficiency, etc., of funds in the
account — Where any cheque drawn by a person on an account maintained

by him with a banker for payment of any amount of money to anotherperson

from out of that account for the discharge, in whole or inpart, of any debt or
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otherliability, is returned by the bank unpaid,either because of the amount of
money standing to the credit ofthataccount is insufficient to honour the
cheque or that it exceeds theamount arranged to be paid fromthat account by
an agreementmade with that bank, such person shall be deemed to
havecommitted anoffence and shall, without prejudice to any otherprovision
of this Act, be punished with imprisonment for [a termwhich may be
extended to two years’], or with fine which may extend to twice the amount
of thecheque, or with both:

Provided that nothing contained in this section shall apply unless ;
(a) the cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the periodof its validity,
whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the casemay be,
makes a demand for the payment of the said amount of money by giving a
notice; in writing, to the drawer of the cheque,[within thirty days] of the
receipt of information by him from the bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount
of money to the payee or, as the case may be, to the holderin due course of
the cheque, within fifteen days of the receipt of the said notice.
Explanation — For the purposes of this section, “ debt of other liability ”
means a legally enforceable debt or other liability."

139. Presumption in favour of holder- It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque of the
nature referred to in section 138 for the discharge, in whole or in part, of any
debt or other liability."

118. Presumptions as to negotiable instruments - Until the contrary is

proved, the following presumptions shall be made:-
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(a).of consideration :- that every negotiable instrument was made or drawn

for consideration, and that every such instrument, when it has been accepted,
indorsed, negotiated or transferred, was accepted, indorsed, negotiated or

transferred for consideration;
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Kalidas Chunara Versus Kantibhai Kalyanjibhai Shah, 2026 (0) JX(Guj)
346. Hon’ble High Court of Gujarat has held that;

[6.0] Having heard learned advocates appearing for respective parties and
perusing the record, it appears that the cheques in question are produced at Exh.16,
return memo is produced at Exh.18, demand notice is produced at Exh.19, post

acknowledgement slip is produced at Exh.20, closis purshis is produced at Exh.43
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and further statement of accused under Section 313 of the CrPC was recorded
wherein the applicant — accused pleaded not guilty. The applicant accused in his
further statement has stated that the transaction took place in the year 1998 and in
the cross-examination (Exh.9), the suggestion was put to the complainant that
before filing the complaint, the accused had repaid the amount. Further, the
statement of the accused shows that he had no knowledge as to in which year the
cheques were issued and how many cheques were issued to the complainant and
cheques of which bank were returned by the complainant to the applicant —
accused. Further, he has also denied the receiving of notice and handover of the
cheques. He has also submitted that he was doing the job with the complainant
and he came in contact of the complainant and there was a relation of taking hand
loan and he used to take hand loan since 1998 and at that time, complainant did
not demand any interest but when accused has paid more amount then the
complainant demanded 20% interest. Further, he has stated that complainant has
misused the cheque and filed false complaint and he does not know as to how
many cheques and of which bank cheques the complainant has returned to him.
Perusing the said defence, prima facie, it appears that there was transaction of
money between the complainant and accused. So far as issuance of statutory
notice is concerned, if the notice is issued on the proper address, as mentioned in
the notice, then the same is governed by presumption under Section 27 of the
General Clauses Act. In criminal case, criminal appeal and criminal revision
application also, same address of the applicant — accused is mentioned and hence,
is governed by presumption under Section 27 of the General Clauses Act. Learned
trial Court has also dealt with the said contention in light of decision of Hon’ble
Supreme Court in the case of C.C. Alavi Haji vs. Palapetty Muhammed & Anr.
reported in 2007(2) GLH 512 . Herein, mere denial is on record but failed to
prove the fact that the notice was not served. Even if for the sake of argument it is
accepted that notice was not received, but he has not disputed about the service of
summons and after service of summons before the learned trial Court, failed to

make good or deposit the amount of cheque or raised such defence and in light of



13/21 SI%EIR] SA 01..929 /202,

section 138(b)(c) of the NI Act, failed to show the benefit. In view of above,
argument canvassed by the learned advocate for the applicant — accused for non-
service of notice is not accepted.

[6.1] Herein, admission of signature on the cheque is proved and is not in dispute
and hence, is governed by presumption under Section 118 and 139 of the NI Act
and is required to be rebutted by the accused by leading evidence for which it is
always not necessary to prove by leading the evidence but is based on
preponderance of probabilities also. Hence, in view of the law laid down by the
Hon’ble Apex Court in the case of Tedhi Singh v. Narayan Dass Mahant
reported in (2022) 6 SCC 735 and Kalamani Tex v. P. Balasubramanian,
reported in (2021) 5 SCC 283 , wherein the effect of admission regarding the
signature on the cheque is explained, once the signature is admitted, it is required
to be presumed that the cheque was issued towards consideration for a legally
enforceable debt. Further, once signature is accepted then cheques were issued
towards the security and it were signed. As per explanation of legal position on
how to rebut the presumption under Section 139 of the NI Act and to raise the
presumption under Section 139 of the NI Act, the Hon’ble Apex court clearly
explained in the case of Rajesh Jain v. Ajay Singh, in (2023) 10 SCC 148.

[6.2] Herein, the cheques are returned due to insufficiency of funds for which legal
notice was issued and thereafter the complaint is filed and cause of action and
filing of complaint is not in dispute. The only dispute raised in light of section 56
of the NI Act is that no any endorsement being made though part-payment of
Rs.12,000/- was made. Perusing the evidence, it appears that the complainant has
denied the said fact and it appears that more than one transaction was found and
the complainant and accused both were in contact with each other since 1995 to
1996 and it is an admitted position that money transactions between accused and
complainant were there since 1998. The cheques for amount of Rs.1,50,000/- and
Rs.2 lakh are produced at Exh.16 both of which came to be dishonored on
13.08.2012. If we peruse the averments made in para 2 of the complaint, amount

of Rs.12,000/- (Rs.5000 in April, 2012 + Rs.7000 in May, 2012) is paid and the
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cheques are issued in the month of August, 2012 i.e. after four months. If we
consider the provision of section 118 of the NI Act, instruments bear the signature
and date on which it was drawn. Hence, same is governed by presumption and
considering more than one transaction, when the cheques are issued subsequently
on 13.08.2012, same is governed by presumption under Sections 118 and 139 of
the NI Act, once signature is admitted. The fact that there were more than one
transactions and though some amount was paid in April and May, 2012, the
applicant — accused failed to prove that said amount was towards which
instrument. Hence, no any evidence is brought on record by the accused which
reflects that the part- payment of the debt prior to presentation of cheques for
encashment of cheques or liability being done. What the instruments in question
reflect is that same were issued towards payment of Rs.3,50,000/- i.e.
Rs.1,50,000/- and Rs.2,00,000/- however, nothing 1s on record to show that there
was part-payment being made after issuance of notice or prior to the presentation
of cheques. Hence, applicant — accused is not entitled to get the benefit of section
56 of the NI Act also and there is no need to make any endorsement under Section
15 of the NI Act or no requirement to record any part-payment as cheques are
subsequently issued after the transactions of April and May, 2012. Hence, as on
the date of issuance of cheques, there was a legally enforceable debt and sum of
money was promised to be paid by the applicant — accused to the complainant.
Hence, argument canvassed by the learned advocate for the applicant — accused is
not accepted in light of the decision of Hon’ble Supreme Court in the case of

Dashrathbhai Trikambhai Patel vs Hitesh Mahendrabhai Patel, (2023)1 SCC 578.

[7.0] In wake of aforesaid conspectus, present revision application fails and stands
dismissed. Rule is hereby discharged. Interim relief granted earlier stands vacated
forthwith. The applicant — accused to forthwith surrender before the learned trial

Court to serve the remaining sentence, if any.

(20.9). (8). siugua A edld #i gieh dlad 8 5 sARUI1E] A 2RI ol 2410

al1211 2491 ofl A1.2].211R. 2% 53 ot&] S Il 1S51J 2AHAI 8191 ofl SIS YA 2%
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52d o€l wq Al edld olu19u o Heezu Adl o] SRRl S Ais—U @3Ad
sAu1E] Gate durd Hi sAIEl A Wi d] &l agl ofleslal #2lRlud ofl e &fl uo
&fl 50 %R HIRIS sHIA & Vol Al Ui ] & 4 ] A2 2R, 2 & del]
AIEL.ZLAR. 2% 52 of &ldl HI2 &l §3RUIE] ofl stiiis]a aHdl o1efl d &slsd
Hiofl ISI™ o1&l dHY 211 2RI dIYi ofl 25H 2RIV ol 618 Bed] ofl 241U &l Al
sAAIE] of| atlrisly 214dl &ldioll &slsd Hioll ASIRU AH B. dgHI €35 5 Hi
AHIELEL AR, ofl YR11 2% 5241 %33 o1€ll A &slsd ofl AH&al Hi aliHER dS]

AHEIAA edIRI K. S. & Co.Through Sakabhai @ Sankabhai Prabhatbhai Desai

Vs State Of Gujarat , 2026 (0) AIJEL-HC 253085. Hon’ble High Court of
Gujarat has held that;

9. Reliance placed by the learned advocate for the appellant on Hiten Parekh
(supra) is of some substance. In the said case, after the conviction of an accused
under the provisions of Section 138 of the Negotiable Instruments Act, 1881 ,
the appellate Court had overturned the said conviction, citing that the original
complainant had totally failed in discharging the initial burden of proving that
there was legally enforceable debt, as the original complainant (of that case) did
not produce any cogent proof such as books of accounts, accounts notebook,
income-tax report, income-tax return, audit report, audit book etc. The said finding
came to be overturned by this Court, in the said case of Hiten Parekh (supra), by
holding that as documentary evidences, such as the debit entries, copy of ledger
with details of all financial transactions having taken place before the Trial Court,
therefore, the view that the complainant, in that case, has miserably failed to
produce cogent proof, more particularly, the documents such as income tax
returns/reports, was held to be unsustainable.

10. Taking cue of the aforesaid ratio laid down by this Court, in the present case
too, the directions of the trial Court in directing production of income-tax returns
is de hors any reasoning or logic. As to how the income-tax returns are relevant

for the purposes of deciding the said proceedings is not borne out from the



16/21 SI%EIR] SA 01..929 /202,

impugned order. Clearly, the income tax returns, cannot disclose the right of the
Petitioner to charge interest. Nor can it the same demonstrate the aggregate
outstanding due to the Petitioner from the Complainant. However, at this stage
this Court does hold that the direction to produce other documents, such as the
documents pertaining to the authority of the Petitioner to charge interest etc, or
the documents maintaining the accounts of the Complainant are indeed germane
to the dispute before the Trial Court. Hence, this Court is inclined to grant the
prayer as prayed for in the present proceedings, more particularly, at prayer clause
8(A) albite, only so far as it pertains to the quashing of impugned orders dated
27.10.2016 and 29.05.2017, to the extent that it directs production of certified

copy of income tax returns.

(u). ciRuIgu A edld $3d 8 5211 SI1A Y AUIS—0¢ all AS H1 SH A Ao

[A21d] eI 82dI2R Aol Hi AU & AR A8l YEI Vol A&l &dl121R Auial Hi
& ol d A2 YEI YEI &1 of YL I & AHY o 121%RI HIEYS Y AS ol 54 UIRGIER
SIZ Hi $3d &dl dofl 2A21R A&l A1 VS all 2R AS Al ¥LI 1/ & dell 2% As
QUSIRUE YRIIR-M & U AS Hi (A2 VAo 2418l (Ink ) e 18] &] § 2421 YE
gldl HIol &l a dlvlislh deR 2Ad o8l d &slsd Hidl ASIR aigl
Aol GiAIYU Ad] oiAId ofell dldd § As Hi AR el aefl. agai sig el
Qsd &Rl gdiziRld oAos As VoY @Ilsd AudIHi 2419 d]
d SIRIEARaI LI U2 AU 8 dY 41 d21Buid SRIEI] saH—aa¢ () al
SEH—3C ofl WA YO ViojHIol AU Bl O,

ollH. 241U AHEIdd 4Rl Bir Sing Vs Mukesh Kumar (Criminal

Appeal No. 230-231 of 2019 Hi Ag &JAdd & § WRIR S ULl RIS IR

g2dl2iR s3] uwid] As 240291 Foll wAe] ol dlal 81 dal Aludiai
A1 AHal RUIRHIE JSoll SCH AR RUISd AHi 25H d@l o] [Aa1d] ¢i3]

2dl HIel A Vs sIvel [A3e8 B S AHI0Y O AH S8l 2SI 618l VHal QoS VS|
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&slsdl crrdl Hi218fl d AsaHi dicdls ulddel (Material Alteration) S2d &1 dY
GiUIY A RIS alel.

(a1). oiuIgua A AR LA sdH-323 ol [6ideat daAd ¥L1HAd & § 24l
S13 Y AIS—0¢ ol AS 243 ofl SIS UL ol1 Q151U RUUEIR YA o1ef] 241 AS o]
&5 uIdl sARUIE] ol GIg o111 21 HIE VE] U 26d ald &l gauRi1al s3] §31RIE]
A U12] ANAUIE S & Vil URGIER S1¢ ofl HB. AS]. g 9Ys] 518 ail {1,205
0l.399/209¢, A1.2]l. 51 oi.392 /209 ol $ARUIE] ot1d21%I CHIES V] 2Hal A
SA ol SIRUIE 4211 1S Y1 O ol | Gloal SA Hi AHARIUI [alETY 521 ©Is)
ysd eldl &l sARUIE] ofl e otiPdnRIIY WA RisyIE] WS usd As ofl I
S ofl SARUIE] A vild] eslsdl i cis Hi % $3] 241 VW12l 54 A B U |
A1 Hi 2ol edld Hi ded o2fl sREl S sAAUIE] AR o Uiy 9 uy &
AU 8 dHY SIRAIE] A BAe dUIH Hi A 651Sd ofl oSSR S3A 8 § « A

s3RUIES] AUS Al Vo AS AS dHla dRIFRIAHIYA AHI0dl. slddl sTluIE

1N d¥l ey AS HIRI HIYS ol 1211%C ARl e1gal I U1 AHA10EI 81

Aol A1 A1sANFNE] VS 241 As HNAd &l Vol AHHIU CiSHI 2% S &dl.

EYHI A1 S1A Y URGIER S1E ofl #B. As]. Als ¥yl 518 of1 A].2{1.52
ol.399 /209G, Al.2l. 51 ¢1.392/209C ol 5 Hi AR ol YRAUI Hi 2o
As uel sAIE] ol el aPnRIeS R [R1sYRE] u2 usd 8 d &slsd
¥211Ad olef] § 1 2491 S1g %€ $31Ru1E AR A 53 018l 5 S1ef ol E]A 2410d
o1®fl 5 211 521 ofl SlAHiS ollElA ofl AURIUIA SIS %I AHIUA o1€ll. 414 ARIY]
oll AS oll S UL &S WAal (oIS EIAHIS VE] ) A ddoll el1g &31eI
£d1 udl A12d § A1 524 ol sARUIE] ol A1) o guRA121 53] dAHI [Aard] 2] vilé]

s3ARAU1E 53d 8ldl ofl 85lsd o AH el HAOA) o1,
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(20.9). 21d GURASA YIdl, olIHER US| HEIAd ofl YSIERAIHI UM
[Rgidl H1 8RAA1 Yot ARIU] A dHoll goSRial 2RI 6ls, UIRGIER Qv
ol AS di.09¥300, dl.30/0< /20U dll A% ol }$H 31.3,00,000/— dil
SARUIE] ol AAIA 818 Gl ofl 284 241UA &l A 28H WA SUI0l| SIRUEAR AUY
U2 AU & ol AR A1 dSAL] AS SIRIER oil ALl ofl Ysyl] ol ¥dicierd]
U2 A41UA &ldloll VHal A1) AS AYCI CISIA ofl SRV Wd AJAd &ldle] YRR
YR B ¥ 6slsd &lol S HEI alolR A all YU &5IRHT A ol Y%¥ciofl gSH
SAUIHI AH1A 8,

11ESH:

A1 sIHall ARV AFRAM 1S ol RRI IS SIZRI1 2B8—UIGIER ol A [A3e€

ARIUYIHI 1A €] AANRAcA FogNoe As2 1¢coll SEH 13¢ H¥ol

[RI21101 Ul A cled ofl. A0l 4. AA.,2023 ofl SHH 29¢ () HYH SYRAR
&A4dloll §SH SAUIHI 4119 8,
s1H,2ARIlal %1 ofleid Aiciodl Hi2 Yeadl.
8SH %Y dl. 0¥ Yl HIg—A, A—202F ofl A¥ ARl d2l d¥oail

(A.a.9ol] 8193l dill, 2iciaid] o %182 s.

dl.ow/ou /2028. (clRIYRI dId AHT)
Y- A1, ysllad Afl222(s.8. ), L4149,
(Acs) U.I.C.NO.GJ01439.
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A% ol1oid ugisRl ol dsld &l o AiciwRi

(29). 11 s1dall SFUIE Uioll [A.asld 2l edRl Ad] 29110 SUIAHI 2419d

8 5, ARl [A3e8 AN [o1RISULT 54 YUIR $3d 8, ] Al SIRIEIHI

819d YWY3 4% 53 4R AUl FefA. AR AR ol [A.95)d 2 el

A 2241d S2AIH1 A419d & 5 ARV (A8 ofi 4R 211 AS HIN A & dof]

(438 a1 ofl 54 4Ad ol AHY dHall uldiR ofl (Hidl, ucdll, €ls3l)

FUIGEIZ] AHall U A&l 211€9] 241 5l K.

Al s1A AR AlE (il sSEH—3< ofl Yailall SIA dsARAI0l 5
8, AUl ¥1R1A ¢l dxy dillA glA d Yxol (€al Uldled dls] cis vidl
Hi 28H of 8ldI ©dl ARl U2 A AIUdlg] dEI1R UAE S & AdI SRRIRAR AId]
ol ofl GaRlcaR dfea &l widl 8, siuelsll &g ol GERI &laiHi Adl
2RI 31.3,00,000/ — dfl 254411 As s3RAIElA 819 B oll Aef ol A URd
SAloll SIRUEA AYY U2 AHIUA & F AS AHAY(I CiSIA ol SRET Ud $3d
& ddl Ax91oNH1 g 2RIUlal UiciRlel Alg 21505 Ase 24| (5. Ul. slsdl
SHH—350 AAodd UldiRlsloll AIG AUl AHI[S Iot1A] Hi oARIA2AA Al
@ 1¥of] elg oiefl. wH1H AR ol SEH — 13¢ ail ol UHIGT SEof] A% 2
g Yefl dotid] IS Aal Esofl 284 AsHT F 284 w11l O dotiel cae aef
AS dH 8 ug [5.4Ul. slsdll sdH—c () 2109 ULH Ydlail Af2g2dl €
$dlofl ¥ Al & doll U2 A8 HAUTEI YsdIHi 241d] 8.
(AR). 2H1H UIH Yol AXIRE ARl 4R Yellof] Q1211 d&il 31.90,000 &fl dgy
£s §3] 25 agl. dHy AXIR2all Ad] AU &lJ § ARl eI USR]
ggy 4% 4] 2R3l el Al A2 vRIUla #8215 ¥ysiud Al2ge A

[S.Ul. slsell sdH-32u (1) 8601 54 HIsdl AU el dHal A1y d
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A ddl A%l 5 gsH sl YsIEl He.Alg wYslMua A%Ree saH—3u (3)
H¥S AU, d Al AFlged ¥l 12y N § s2lAIEld UAd gfsellf
HIZ dNAR AIUY 8 dl [5.U1.5150fl SHH—3UW ofl 21124 AL ASA 241 HAIGiclof]
AT GRSl SAHI ULl oIHER MEIAD SE & A ™UIE AUY
SgA 5§ AeIdd Slsofl saH—3U9 (3) ol FdAUIg] ofl BeRdl uds @l
AU FgA V2l SHHHT dadR 243 SIg Huleloll GeAY SAIHT A1) of€]
defl A1z sigf Ukl 284 dadR dils Auid] 15 8. vdaid 2H1d] gnadd
28H aiss] sdl duid #1222 Ad] iRl sdId] 8 5, sluIEld dndR
AsUd] 213 A1S Sdlofl Adl & HHIH HAR AX]222a A 5 Ul dNaR
AUG YA dl d Seddl A% sAT ugl sUIEld dndR 43 AdIS s3]
2152 ¥ s1s0fl SeH—3u9 Hi slSHAUTEl aisS] SAIHT A1) 1€l A1 AHal N AR
[ARail YAl 21ud S1E (ARGl 8.

(23). 1 olicid WR A2 SAUIE] 2al ARIIal Aiciol] uixoll donao]

28H aiss| s3] 2As?. Dilip Vs Kotak Mahindra Company Ltd, 2008 (1)
Mh.L.J. 22, it was enunciated that the amount of compensation sought to be

imposed must be reasonable and not arbitrary.” dgjHi Usxei1e oofloieiief uSd
gl SAHI wu esl Fedl eH dadR a5 sARUIEl Ysdl wIudlal]
GIHER AARY  Aeldd  gSH A & A daHi ddl Al
s13 21RAUIA 31.3,00,000/ - ol As $AI€lA AHIVA 8 ¥ JS Ud AAd B,
SRSl 2241 al ARl Wl &uiad Adl 2u1Elad gaaR
d?l5 31.2,00,000/— 215 3(UAI DS A1V YI dNAR dI]S AHIudiHi 2419 d]
d ol ¢ 3)d oARM, iel]l 2ol RUIYER WIS 8. U2iSRIof] 2941 A€l
SAq] 35S &Rl Adl Ut YR & 5, AR [A3e8h F 8Hall As ol Yl

SARUIE B Aol AN SARUIE SIS AU [o1RISURT YRUR S & dHY
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ARIIRA 52d daiiofl vicfldl &dial Adl, 41 54 ofl cAURIS id AR HEE

ol.2 d2Id ool Bl of]A Yol ofl A1V13] §SH §3 ©.

—: AIu3] gSH -

—={1 SlHoll AR AAGY dREIGY SIZlUI W—-URCIER I
al ofl. Aol . AA. . ol sAH 0¢ () ¥ Al [A3ea ARIUUIHI 241 €]
AINAJoid JorgHoe AN82,1¢<A ofl SAH 13¢ HY¥Ol [A2iiol Ul S Sl
Ged $HRUR 8] ol 2 dRAdfl 2Aud Seafl A1 240l 31.U0, 000/ = (31. WA
&%1R Y1) €S ofl 5SH SAUIHI A1 8.5 ARIUI £5 of ¢2 dl § HIdofl dgf Audl
seofl 241 elldId ol §5H SAIHI 2419 8.
——[8.11.s1s0fl SEH—3U9 Y%l s3Il 4N U 31.2,00,000/— WA
qadR a5 AURIUIA [SHloid Aoy2id WI—20€ Yol A3 Yl [Eoi—30Hi
ysdl 2A1udioli 28R,
— =R ¥1Hlot Ysd &1 Alal s2eslHi Adlall §SH SUIHI 419 8.
——ofl. el 4.2, ofl seH —v0or 210U §SH AS aisd HUI2S2H] A (Aol
R dicsidls 2RIlal 241ud].

&SH A1RIY dl.ow & HIB—-A, AA—02S ol AY AR dI dHall

(4.9.20lofl eI dif], Acinid] o w182 sil.

NARAYAN  nARAVAN AT shiarwa
LAL SHARMA D305
dl.ox/ou /2038. (clRIMCI dId IHT)
YA - ALY, wyolllud Alg2(s.8. ), 1ldid,

(Acs) U.I.C.NO.GJ01439.
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