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(20) 2L S0 GUR AAL 536 B A Yool As+iL A T uaH Uiy
S14BAY, AY, YRAR sl a0l WA B, F A6l AHeR sales eussiédl
ys1¢l (2006) 4 AICLR 778 ( Before : K. Sreedhar Rao, J ) V. RAMA SHETTY

— Appellant Vs. N. SASIDARAN NAYAR — Respondent Criminal Appeal
No. 640 of 2001 Decided on : 08-06-2006 41xl Adl dMlL 2ildl % 3 AGLE sAAe

2] 2:, The complainant states that the amount under Ex.D1 is received and

adjusted towards the loan of Rs. 25,000/- granted. The said explanation
appears to be unconvincing. If the loan of Rs. 25,000/- was not repaid, the
possibility of granting another loan of Rs. 1,53,600/- cannot be believed. It
is pertinent to note that Ex.D1 is paid after the cheques Exs. P1 and P2
were dishonoured in the first instance. Even for a moment assuming that
there is a recoverable debt or legal liability under Ex.P2, the entire cheque
amount cannot be considered as due in view of admission of receipt of Rs.
9,350/- under Ex.D1. in view of the oral and documentary evidence and the
discrepant circumstances placed by the accused, the trial court has
rightly held that the accused has sufficiently rebutted the presumption and
has successfully shown that there exists no debt or legal liability under the
cheques in question. In that view, the order of acquittal is sound and

proper. The appeal is accordingly dismissed.

(24) L S sUsifla eSlsdl A6l Al 20 dl AUHER oRld
S18518- Y51l 200 R) .2, Relluens Queus w2d [, sofl uodeus
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Al AR Ysiel-dl eflsdl siari 513 @) udl €S A yorot o33 Ysiel il
YsAUHL 2UAE B, FHL UHEIR YR IS5 WRI—10 Hi &AAd ® 3, The
complainant has not produced any documentary evidence to
show that he had monteray transaction with the accused and
he advanced amount of Rs. 10 lakh to the accused. The
complainant is an income-tax payer. The complainant has not
produced books of account or income tax return to show that
he had paid the amount to the accused. The complainant even
did not produce any documentary evidence to show that the
accused borrowed amount from his father. According to the
complainant, on settlement of account, the accused gave the
cheque against amount payable by the accused but no
documentary evidence of settlement of account is produced.
Therefore, the complainant failed to prove existence of

legally recoverable debt.

2L % YSIEIHL AUHEIR AU BLOSIE BURL §.23¢ L vigHir Asid
AIRAYL izl 530 A3 B, A Al ARIYL AMad: 6lAld Y sAUML AsA W dl
URYIA QUL HAQULL 1A, FHL WRA—19 WL &AA4 B 3, Under Section 139
of the Act, presumption is in favour of the holder of cheque
that the cheque was issued for discharge in whole or in part
of any debt or other 1liability unless contrary is proved.

Therefore, presumption is rebuttable presumption. It is

settled proposition that standard of proof to rebut the

presumption is that of preponderance of probabilities. To

disprove the presumption the accused has to bring on record
such facts and circumstances upon consideration of which the

Court may either believe that the consideration did not
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exist or its non-existence was so probable that a prudent
man would under the circumstances of the case act upon

belief that it did not exist. The accused is required to

bring on record something which is probable for getting the

benefit of shifting the onus of proving to the complainant.

If the accused is able to raise probable defence which

creates doubts about existence of legally recoverable debt,

prosecution can fail. It is also settled proposition that in

order to raise probable defence the accused is not required
to enter into witness box or lead evidence, it can rely on
the evidence produced by the complainant. . . . . The
accused was able to raise probable defence that the cheque
in question was not given towards discharge of debt.

Therefore, the burden shifted on the complainant to prove

that the cheque was given towards legally recoverable debt

or liability. The complainant did not produce any

documentary evidence to show that there was existence of

legally recoverable debt and the accused gave cheque towards

discharge of such debt. Therefore, in my view, the

complainant failed to prove that there was existence of

legally recoverable debt and the cheque in question was

given towards discharge of such debt or liability.

(a?) 2L dolss 2ivd Ysieldl e sl uaas e 8, L Uil WA
3L.3,40,000/— 4 A8 YRaAR Sl sugl usn w8d 4 ¢l A nelad
MelmyBandl gsM 53d, ¥ 54 ~UHEIR ANRUd &1l aHa Ad-r ydd, FH

R/ICRIMINAL MISC.APPLICATION NO. 2381 of 2023 In R/CRIMINAL
APPEAL NO. 256 of 2023 With RICRIMINAL APPEAL NO. 256 of 2023
PROPRIETOR OF SURAJ ROAD CARRIER - SANTOSH KESHORAM PANDE
Versus PROPRIETOR OF HIRAL CARGO AGENCY - REKHABEN NARESH
PATEL <l s ~uay(d 20l law 24, 81512 sURL dl.u—¥—3 L Ysieldl (A

relddrl g5 sl AvidL sA4 ® 3, Thus, the accused may rely upon

circumstantial evidence and if the circumstances so relied upon are
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compelling, which leads to believe that the consideration and debt
did not exist or that non existence was so probable that a prudent
man would under circumstance of the case, act upon the plea that
they did not exist, then the burden may shift again on complainant to
prove his case beyond reasonable doubt.
14. For the foregoing reasons, in my opinion, even applying the
initial presumption under Section 139 of the Act, the close scrutiny
of the cross examination of the complainant, the circumstance
which has transpired, has raised serious doubt on the story put
forward by the complainant, which has rebutted the presumption
drawn in favour of complainant.
156. In such circumstances, the learned Magistrate has rightly
shifted burden upon the complainant to prove his case beyond
reasonable debt. In absence of any cogent material, more
particularly, corroborating the land transaction as alleged by the
complainant, the very essential ingredients of legally enforceable
debt is not proved. Therefore, present application for leave to
appeal fails and stands dismissed. Consequently, criminal appeal
also stands dismissed.

¥l 24 S13 YR $AAENAL S1UBAAL AR AGAAL U YLal 358 U

A 8l R 2isil QoL ANAAL S5EIR ARUA .

(23) SIUBARAL ARIL AUHER AARA sldd-l Ysiel Indus Airways
(P) Ltd. V. Magnum Aviation (P) Ltd., (2014) 12 SCC 539 #uA Qdl
Al A5 v vl Qg iy dl o el oA A A8 sAAE B 3, with reference to

the explanation to Section 138 of the Act and the expression "for discharge
of any debt or liability" occurring in Section 138 of the Act. We are of the
view that the question whether a post-dated cheque is for "discharge of

debt or liability" depends on the nature of transaction. If on the date of the

cheque, liability or debt exists or the amount has become legally

recoverable, the section is attracted and not otherwise.
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(1¥) % WO IFAHL SIUBAAL QRLL AOIE AUHEIR AAUTA SL951E &Rl

(2023) CriLJ 1541 ( Before : K. Sreenivasa Reddy , J. ) M. KALPANA Vs.
BALAJI FINANCE Criminal Petition No. 3667 of 2019 Decided on : 20-01-
2023 -l #1A &AAL ® ¥, The Explanation appended to Section 138 of the

Negotiable Instruments Act, 1881 gives the meaning of the expression
'debt or other liability' for the purpose of Section 138. This expression
means a legally enforceable debt or other liability. Section 138 treats
dishonoured cheque as an offence, if the cheque has been issued in
discharge of any debt or other liability. The Explanation leaves no manner
of doubt, that to attract an offence under Section 138, there should be a
legally enforceable debt or other liability subsisting on the date of the

drawal of the cheque. In other words, drawal of the cheque in discharge of

an existing or past debt or liability is sine qua non for bringing an offence

under Section 138 of the N.I. Act. If a cheque is issued as an advance

payment for purchase of the goods and for any reason purchase order is

not carried to its logical conclusion either because of its cancellation or

otherwise, and material or goods for which purchase order was placed is

not supplied, the cheque cannot be held to have been drawn for an

existing debt or liability. The payment by cheque in the nature of advance

payment indicates that at the time of drawal of cheque, there was no

existing liability.

(au) el Al veldd-l Ystel Yl.agoiwa [@. Hed fl. uardl
(Rooe)q Y530 ¥R dan Adl, Yyl Q. ol 2. ARAAL 2205 41R.
ROOR Y 5. CU Al 2l Adl dHL YR S1UBARY, QY YRAR sall §% nan
AL glag, A AUR 618 S5l gLl veidd 53 23 a-fl Al 3a . 2
doiss A5 eflsadl la sdl daws © % Aldldsla Swgire Aserdl
5a1—19¢ () dal 13¢ ddrll Al Asell RS dFAHL ALssAWA 530
s dd V. ¥ A6 AR ¥ el Plusie dad Y.eaa @
oil~glardl 2000 Sl.dl.o.¥5¥9 «ll dal 001 AT 2R, (Y.5.) e
5.0, oflrl [, yellaunsdl 3siel 0 4da 8, ¥ Ysieidl AR AdL 9 3, Gusd
ol Sl 880 Geurt ¥Ad gl vidld s 6ol 2RI YR B, i, d AALR
YRlael age sl AT, Hol WAL AL A, A v 8 3 g vidld sa 1R
SRAL AR sradl Yudl o 2uudl dg ol asa «dl, uig ol sladl-u
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ylarmiell weL ol BigHid vidld Adt AA100 Hofl 20 dl & weL i @S Astd. UH
AU edlsd sPaeanl oi-la Aol ARIYLY, S1UTARY, AY, B YRAIR SAUML
AUl AN WA L €l dld vl s Sl Adld WA adly ol
Astd, aH A A6 sTAlA 2RI R s1fand] sausl Guin Holl 8. uig As-l
3uML A AL 2UAE Sld A A R WA S1U2AR g sl sTAeud
YRAR 53 W3, Adl 515 % sdlsd 258 U YraR Adl A ¢l sAWdll s uoid
sl Aol AL €S A4 edlsd sl 20 As Y6 s1UBARY, AY YRAR
SAML ASN A A SIS 1L 3 Asiv Ateotiefl AAAL wRUAL i AR O Y iU
IR UYL dR3+l @ Al A5 dal Ysietliel UL Sldnl SIA Aeldd A48 &
2y Al Slal 9dl AHY B2 AL 204 &S 2RI dld vl AASIR ARG,
&l sgleL [A.a. sl [Q.a. 80 eellal 2 Qaruist audl A2,

(as) sdudl-l [Q.a.80A edfla s3a © 3, s quid AsHL Al glauy,
YRAR Y AR ol AR [Qgean dal s3agll ddam swueell 2unamL
21dd gLl GuURAA A . ¥ AGA velad AUd B, ug sTUEA dldlyg
S142ARY, AR Sl YRAR Sl UAU S 6L B, F UG B dolsd  AUHER

JonRld S1S5leHl YSIEL (2023) ACD 161 GUJARAT HIGH COURT SINGLE

BENCH ( Before : Ashok Kumar C. Joshi, J. ) KALUBHAI RANIMGBHAI VANK
— Appellant Vs. STATE OF GUJARAT AND OTHERS — Respondent R/Criminal

Appeal No. 529 of 2012 Decided on : 19-10-2022 B4l Al L YSIEIUL YR vy,
ﬂ.‘:l&\l As Rl &KUdd O }, P. Venugopal v. Madan P. Sarathi,
MANU/SC/8264/2008 it is held by the Apex Court that, "Initial burden is on

complainant to prove grant of loan. The presumption raised in favour of
holder of cheque must be confined to matters covered thereby and does
not extend to extent that cheque was issued for discharge of debt or
liability which is required to be proved by complainant." In the case on

hand, the complainant has failed to discharge the initial burden.

(20) % Ysiel AR Hee3u AU 8. dAFdUL "UHER AoRld S1S5E
gL S{IHd 2la A1, 1 ¢E3R3 sla3eus asmRiens ARAAUL [, 22+ SI3 AHER
Y[ sfl A3, 8552 sl sTAELHL 2URs ARAL A6l AL 5L 1A Yool
sAA4 8.
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On pleading the probable defence as per the law again the burden is
shifted on the complainant toprove the debt, which is legally
enforceable and accused is liable to repay the same. Thereafter, it is for
thecomplainant to prove his financial capacity by leading the evidence
as the financial capacity waschallenged during the cross examination by
the present respondent No.2. It is admitted in the crossexamination that
he is having the income of Rs.15 Lakh, but he is not having any
contemporaneousdocument to support the same. Neither any revenue
record was produced to show that he is having 60vighas of land nor any
income tax return was produced to show that he is financially capable to
lend Rs.25Lakh in cash to the complainant. The Bank statement of
Central Bank of India, which is produced by thecomplainant during 2020
to 2022 which shows Bank balance of Central Bank of India Rs.1079/-. It
is alsosuffice to show that the complainant was not having the capacity
to lend the cash amount of Rs.25 Lakhto the respondent No.2. Though
the complainant had admitted in his cross examination that he is
havingsix Bank accounts, but he did not produce any passbook or
documentary evidence to prove that he was having such a huge
balance in any of the accounts. Therefore, learned trial Court had rightly
accepted the probable defence which was raised by the respondent

No.2 and passed judgment and order of acquittal.

U4 STULEL Uldlg, SWUBARY, AQY YAR SAUMHL ASA eE A &lY
RIYL 2sidl dlel ANl S8R %RUAL SIS AUA sSlsd AR asflaA
sl s A L Sl Hel . U e 2 A6ld s1RAG AY, YaUR ag A 8l sFlue
HoroL gerg AARL YU A2 4 &1 drll watel «slil 2l Yel «l.3 dal ¥ Al
A% wd 2daly, dal U 0AaLd 35S YR 2UAd 1S dril Ao, S5UL VULUAML
2Ud 8. auy UYL dididl oAU YRR SAUHL AsN 8d &l Hel <. U -l
ogallol 51HL UYL (1A yoror 2] g5U 83 6.

—t2 SV g5H

q. ofl. A AU AN, 5. 0¢(1) oD Bl S0l san—uu(e) dsm
2RI (1) A, ARal 3P A §3 Wisse A uudl cwlleid] Al 3. wiie +i. 3¢,
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da . Are, (Al.2u8.8.0.) 4. dd, dl. Heria, %, e, (R) A, Aral
3 A 53 U352 2 AL colerdl WL cpd(leR SRAMLS SIS %lal, Y.
2p30l, %Al ogudts., (3) AL e I A §3 W3sA A Al epalleidl Adl-u
cudlleR dlwaens RS sumida, 3. Gou, Al (AR, 02 AH-ua., (¥)
A, Aa I A 3 wsse A Al cuelletdl Al cualler eluens wrvllens
uagl, Y. Aaes, HR, Al 2agl wusiawun Aollasd Swgive Ase-dl
sau—13¢ il [Rauuist -uniell sisil aret 0l 918 Ysadl gsi saML 2ud
8.

Q. RIBAAL ANHAvd dal Al 28 SaL g1 SAML 2 D,
AR Jard Bl sis-ll san—¥39 Yool e Al veldd AHEL
SL2R Al Hi2rl A1HA 31 1U,000/— UL $AIRAL Y Sl 51 SAUHL 209 .,

UM =— ¢ Y AR S AL A vjeedl veladAl il Asoudl
S8R SAUUL VL),

(ofl. ¥. v2q)

Al Als wydl. AR, wiRoieR.
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