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gL A4 €9 3, In view of the above decision, this Court without hesitation

comes to the conclusion that act of repossession the vehicle has

determined by the agreement and therefore the cheque in the hands of the

company which was taken at the time of execution of agreement would be

an instrument without consideration. In other words, the cheque which was

accepted by the company towards the security would become an
instrument of which consideration has failed and therefore, the demand of
cheque amount by way of legal notice as provided under section 138 of
the N.ILAct would also lose its shine as it was not for the legally
enforceable debt or liability.

(8) Al dotsy el ocllwde  sidséAl YsiEl (2015) 2

RCR(Criminal) 915 SINGLE BENCH ( Before : P. Sam Koshy, J )
RAJKUMAR SHARMA — Appellant Vs. SHRIRAM FINANCE CO. LTD.
— Respondent Cr. M.P. No. 128 of 2014 Decided on : 07-08-2014
2 Adl ddL &4 8 3, Having considered the rival contentions
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advanced by either side, it is necessary to refer to a couple of
decisions rendered by a few High Courts in this regard where on
similar set of facts the proceedings u/s 138 of the N.l. Act was
challenged. One of the decisions in this regard was a judgment
passed by the High Court of Kerala on 2.4.2004 in the case of Sudha
Beevi Vs. State of Kerala, , wherein under similar factual
background, the High Court of Kerala had held that if the hire-

purchase agreement involved in the case between the financial

institution and the hirer stood determined by the act of parties, the

cheques which were accepted by the financial institution towards

advance for repayment of the hire would become instruments

without consideration and that they will be instruments for which

consideration had failed and under the said circumstances the

remedy available to the financial institution is only to realize the

balance hire due by filing appropriate suit for damages on account

of breach of terms of agreement. It was also held that since the

financial institution had admittedly got repossession of the vehicle
and that the said repossession was even before the filing of the
complaint case, the hire-purchase agreement between the parties

stood "determined ipso facto". Thus, as a consequence of the

seizure of vehicle the financial institution had exercised one of the

options available to him under the agreement and as such the

cheques in its hands given as a security thereafter becomes

instruments for which a consideration had failed and if presented

for payment and gets dishonoured, no offence punishable u/s 138 of
the N.I. Act would be attracted.

() 21 510 GUR YA 53 B A Yool As+lL AL sTAALA uaY didld
SR, QYL YR sl vasdl A B, F AGE AWHER seles eudsiéAl

Y$1E1 (2006) 4 AICLR 778 ( Before : K. Sreedhar Rao, J ) V. RAMA SHETTY

— Appellant Vs. N. SASIDARAN NAYAR — Respondent Criminal Appeal
No. 640 of 2001 Decided on : 08-06-2006 &1, Al AL L4l % 3 A6 sAAQ

3] 3:, The complainant states that the amount under Ex.D1 is received and
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adjusted towards the loan of Rs. 25,000/- granted. The said explanation
appears to be unconvincing. If the loan of Rs. 25,000/- was not repaid, the
possibility of granting another loan of Rs. 1,563,600/- cannot be believed. It
is pertinent to note that Ex.D1 is paid after the cheques Exs. P1 and P2
were dishonoured in the first instance. Even for a moment assuming that
there is a recoverable debt or legal liability under Ex.P2, the entire cheque
amount cannot be considered as due in view of admission of receipt of Rs.
9,350/- under Ex.D1. in view of the oral and documentary evidence and the
discrepant circumstances placed by the accused, the trial court has
rightly held that the accused has sufficiently rebutted the presumption and
has successfully shown that there exists no debt or legal liability under the
cheques in question. In that view, the order of acquittal is sound and

proper. The appeal is accordingly dismissed.

gl 21 SIA vl AR dir 2y, el 358 U ecidsl yalaul
syl YrarR s3 wd &l uig 6ls sl dal Hsivdl seonl ddn dldirl 54 ua
ayd $31 €184 €l duy R 1¢ sl H3dlg Rl 358 U 2uda ¢l 2Rl
Asirll UM ANQAL SSEIR AR B,

(20) SUBRARAL AR AUHelR AR veldd-l Y51l Indus Airways
(P) Ltd. V. Magnum Aviation (P) Ltd., (2014) 12 SCC 539 A Qdl
aul A v vl Qg sy dl % el iR A A8 sAAE B 3, with reference to

the explanation to Section 138 of the Act and the expression "for discharge
of any debt or liability" occurring in Section 138 of the Act. We are of the

view that the question whether a post-dated cheque is for "discharge of

debt or liability" depends on the nature of transaction. If on the date of the

cheque, liability or debt exists or the amount has become legally

recoverable, the section is attracted and not otherwise.

% AGEL AIFAIHL SIUBAAL QRLL AGLE, AUHEIR AAULA SL951E SRl

(2023) CriLJ 1541 ( Before : K. Sreenivasa Reddy , J. ) M. KALPANA Vs.
BALAJI FINANCE Criminal Petition No. 3667 of 2019 Decided on : 20-01-
2023 -l $1A &AAA ® 5, The Explanation appended to Section 138 of the

Negotiable Instruments Act, 1881 gives the meaning of the expression
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'debt or other liability' for the purpose of Section 138. This expression
means a legally enforceable debt or other liability. Section 138 treats
dishonoured cheque as an offence, if the cheque has been issued in
discharge of any debt or other liability. The Explanation leaves no manner
of doubt, that to attract an offence under Section 138, there should be a
legally enforceable debt or other liability subsisting on the date of the

drawal of the cheque. In other words, drawal of the cheque in discharge of

an existing or past debt or liability is sine qua non for bringing an offence

under Section 138 of the N.I. Act. If a cheque is issued as an advance

payment for purchase of the goods and for any reason purchase order is

not carried to its logical conclusion either because of its cancellation or

otherwise, and material or goods for which purchase order was placed is

not supplied, the cheque cannot be held to have been drawn for an

existing debt or liability. The payment by cheque in the nature of advance

payment indicates that at the time of drawal of cheque, there was no

existing liability.
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