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214Ul $ul woid 8, ¥ TRIPURA HIGH COURT SINGLE BENCH ( Before
: T. Amarnath Goud, J. ) MANIK LAL DAS — Appellant Vs. DIPANKAR
MAJUMDER — Respondent Crl. Rev. P. No. 58 of 2019 Decided on : 19-04-
2022 B Adl QL 6AAQ 8 3, Sri Ram Finance Company limited is not a
person but a corporate entity. Being a corporate entity, the company
cannot personally come to the Court for lodging a complaint for violation
of the provisions of Section-138 of the NI Act unless it is represented by
some human agency. It is also true that the complainant have failed to
adduce any documentary evidence to establish that he was authorised by
the Finance Company to lodge the complaint it its behalf, but that does not
mean that the complainant is an absolute stranger and does not have any
authority either express or implied to lodge the complaint. This is because,
that Negotiable Instrument Act does not mandate the existence of an
express written authorisation for lodging a complaint on behalf of a
company or any other legal entity.

16. In fact, no procedure is provided under the NI Act as to in what manner
the company is to be represented in preferring a complaint before the
Court for violation of the provisions under Section-138 of the NI Act. The
Act does not prevent any person not having a written authorisation from a
company from lodging the complaint on behalf of a legal entity, as no
requirement of written authorization has been provided in the NI Act. So,

any person connected with the affairs of the company i.e. its manager,
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partner of director or any other person authorised by the company can
lodge a complaint under Section-138 of the NI Act.
AMElR Py @dsie =ul agHl swd4 © 3, The other

contention of the counsel for the petitioner is that there is an arbitration
clause in the agreement which provides that in the event of any dispute
between the parties, the matter shall be referred to arbitration to be held at
Agartala. Here also I find that the trial court has rightly held that the
parties to an agreement cannot by mutual agreement oust the jurisdiction
of a criminal court to adjudicate a dispute of criminal nature arising out of
the agreement.

U4, $1AEHAL 3 ALBA AdL Slale, Helddd dlRRL AU 9, ¥ A6id

Al By sifsid sl Rl 144 8 3, As regards the question whether

the accused committed the offence under Section 138 of the N.I. Act,
Section-138 provides that where any cheque drawn by a person on an
account maintained by him with a banker for payment of any amount of
money to another person from out of that account for the discharge of any
debt or other liability, is returned by the bank unpaid, either because of the
amount of money being insufficient to honour the cheque or that it exceeds
the amount arranged to be paid from that account by an agreement made
with that bank, such person shall be deemed to have committed an offence
and shall be punished with imprisonment for a term which may be
extended to two years, or with fine which may extend to twice the amount
of the cheque, or with both.

2L 510 Y 236 Al A Adl sl a3 2w

gl 531 dUUdl didl $TAEA 2004 ¢l S1ueLsla slstd YL UMl Byl
SlOSE s Aadis $3d ® 3, The accused petitioner has not denied his

signature in the cheque. But he claimed that he had given thirty five post
dated cheques as security for the loan taken by him and one of these
cheques was misused by the complainant for lodging the instant
complaint. Thus, the fact that the cheque was issued by the accused
petitioner remains undisputed. On the question whether the cheque was
issued by the accused petitioner for discharging a legally enforceable debt,
Section-118 (a) of the Negotiable Instruments Act provides that a

presumption is attached to every negotiable instrument that it was made
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or drawn for consideration, and that every such instrument, when it has
been accepted, endorsed, negotiated or transferred, was accepted,
endorsed, negotiated, or transferred for consideration. Section 139 of the
N.I. Act, 1881 raises a statutory presumption that the holder of the cheque,
unless the contrary is proved, received the cheque for the discharge of any
debt or liability.

UM, AU Ys1elrll 2id UHELR Byl SL5iE =Rl s34 8 3,

The entire case runs around the legally enforceable debt. Admittedly,
learned senior counsel appearing for the petitioner has not denied with
regard to the payment received and the cheque issued and he has not even
advanced any evidence with regard to the issuance of post dated cheques.
Further, he has not placed any evidence before this Court with regard to
the non-compliance of the notice issued by the complainant show that the
recipient is a stranger. The complainant being the branch manager of
Shriram Transport Finance Company Ltd., filed the complaint as his
position as Manager empowered and authorized him to file the same.
However, at a later stage the said authorization has also been filed. The
argument advanced on the point of arbitration is not applicable in the facts
and circumstances of this case since, it governs under the special statute of
Central Act under Section-138. Since the point regarding legal enforceable
debt has not been demolished by the counsel appearing for the petitioner,
this Court has no hesitation to confirm the orders passed by the learned
Courts below.

gl Asell s1Ueidl EUARL A A AUy UYL 25+{LselélHl e

o Andl o1, d -l xe1ad-l $3% €S d A6 YL AHeR Pyl SLdsié sl
6194 8 ¥, The litigation under Section-138 of the NI Act though, it is

statutorily technical in nature, the argument advanced on the point of
cheque numbers being 686379, but in the legal notice the cheque number
being noted as 6863793, it is purely technical in nature, it cannot be
considered too technical for the purpose of denying the justice. In order
meet the ends of justice; this Court feels that this argument i.e. the cheque
numbers were not tallied, carries no weightage.

44. In view of the above discussion, I find that the Ld. Trial court has
rightly held the accused Manik Lal Das guilty and convicted him for the
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offence under Section-138 of the Negotiable Instruments Act, 1881. This
Court also finds no infirmity in the decision of Ld. Trial court in so far as it
has sentenced the petitioner to pay a fine of Rs. 22,12,141/-, (Rupees
twenty two lakh twelve thousand and one hundred and forty one only) and
in default to suffer simple imprisonment for one year and that the fine

money, if realized shall be paid in full to the complainant as compensation.

(e) Asell s1uelrl £.93¢ AL deall uZyel Al €ld dl o 2RIV WA 3
Azl oA 8, % A6 AUHER AR veldd S.M.S. Pharmaceuticals Ltd.

V/s. Neeta Bhalla and Anr., 2007 3 SCALE 245, «ll 13 &4 ® ¥, "In

terms of Sec. 138 of the Act, a complaint petition alleging an

offence thereto must demonstrate that the following ingredients

exist that: (i) a cheque was issued; (ii) the same was presented;
(iii) but, it was dishonoured; (iv) a notice in terms of the said
provision was served on the person sought to be made liable; (v)
despite service of notice, neither any payment was made nor other
obligations, if any, were complied with within fifteen days from
the date of receipt of the notice.
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