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Section 94(2) Juvenile Justice Act Description

2. In case, the reasonable committee grounds for or the
doubt Board as regarding whether the person brought
before it is a child or not, the Committee or the Board,
as the process case of may age be, shall undertake
determination, by the seeking evidence by obtaining ——
(i) the date of birth certificate from the school, or the
equivalent concerned available matriculation certificate
examination; and in or from the Board, if the absence
thereof ;

(ii) the birth certificate given by a corporation or a
municipal authority or a panchayat ;

(iii) and only in the absence of (i) and (ii) above, age
shall be determined by an ossification test or any other
latest medical age determination test conducted on the

Committee or the orders Board of the shall be

S I T
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completed within fifteen days from thedate of such

order.

BwIsd ¥dagd ¥R Aseoll SaH—C¥ ol Slojofl UGIE edldl
dal &3 dofl H18 UIsA As20fl SAH—37% il Sigell UGt uel

&llol Adl ¥33] & ¥ ofIA Yoot gif] AsIY B,

SECTION :- 34

Procedure in case of commission of offence by child and
determination of age any under by Special Court.-

(1) Where offence this Act is committed by a child, such
child shall be dealt with under the provisions of the [the
Juvenile Justice (Care and Protection of Children) Act, 2015
(2 of 2016)

(2) If any question arises in any proceeding before the
Special Court whether a person is a child or not, such
question shall be determined satisfying by the itself Special
court about the age of after such person and it shall record
in writing its reasons for such determination.

(3) No order made by the Special Court shall be deemed to
be invalid merely by any subsequent proof that the age of a
person as determined by it under sub-section (2) was not

the correct age of that person.

8d GWRIsd Ydallgd %A Asedll saH—cv ol UISA]

Asedll  sAH-3% ol  Slgoll  ucigl & Adi  dHi
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Adi dHI lIHER AR AHEIAD A &AM 8 3,

20. On the issue of determination of age of a minor, one
only needs to make a reference to Rule 12 of the Juvenile
Justice (Care and Protection (hereinafter Rules). been The
framed Juvenile of Children) referred aforestated under
Justice to as 2007 Section (Care Rules, and 2007 the 2007
Rules have 68(1) of Protection the of Children) Act, 2000.
Rule 12 referred to hereinabove reads as under :

"12. Procedure to be followed in determination

of Age.-

(1) a child or a In every case concerning juvenile in conflict
with law, the court or the Board case age of as the may be
the Committee referred to in rule 19 of these rules shall
determine the such juvenile or child or a juvenile in conflict
with law within a period of thirty days from the date of
making of the application for that purpose.

(2) The court or the Board or as the case mdy be the

Committee shall the decide the juvenility or otherwise of

..13..
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the juvenile or the child Ol as case may be the juvenile in
conflict with law, prima facie on the basis of physical
appearance or documents, if available, and send him to the
observation home or in jail.

(3) In every case concerning a child Ol the age juvenile in
conflict with law, determination inquiry shall be conducted
by the court or the Board or, as the case may be, the
Committee by seeking evidence by obtaining

(@ (1) the matriculation or equivalent certificates, if
available; and in the absence whereof;

(ii) the date of birth certificate from the school (other than
a play school) first attended; and in the absence whereof;
(iii) the birth certificate given by a corporation or a
municipal authority or a panchayat;

the (b) and only in the absence of either (i)., (ii) or (iii) of
clause (a) above, medical opinion will be sought from a
duly constituted Medical Board, which will declare the age
of the juvenile or child. In case exact [assessment of the age
cannot be done, the Court or the Board or, as the case may
be, the Committee, for the reasons to be recorded by them,
may, if considered necessary, give benefit to the child
juvenile by considering his/her age on lower side within the

margin of one year. or or the and, while passing orders in

.14,
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such case shall, after taking into consideration such
evidence as may be available, medical opinion, as the case
may be, record a finding in respect of his age and either of
the evidence specified in any of the clauses in the (a) (i),
(11), (111) absence whereof, clause (b) shall be the
conclusive proof of the age as regards such child or the
juvenile in conflict with law.

on (4) If the age of a juvenile or child or the juvenile in
conflict with law is found to be below 18 years on the date
of offence, the basis of any of the conclusive proof specified
in sub-rule (3), the court or the Board or as the case may
be the Committee shall in writing pass an order stating the
age and declaring the status of juvenility or otherwise, for
the purpose of the Act and these rules and a copy of the
order shall be given to such concerned. juvenile or the
person I (5)Save and except where, further inquiry or
otherwise is required, inter alia, in terms of section 7A,
section 64 of the Act and these rules, no further inquiry
shall be conducted by the court or the Board after
examining and obtaining the certificate or any other
documentary proof referred to in sub-rule (3) of this rule.
(6)The provisions contained in this rule shall also apply to

those disposed off cases, where the status of juvenility has

..15...



..15..

not been determined in accordance with the provisions
contained in sub-rule(3) and the Act, requiring dispensation
of the sentence under the Act for passing appropriate order
in the interest of the juvenile in conflict with law."

Even though Rule 12 is strictly applicable only to determine
the age of a child in conflict with law, we are of the view
that the aforesaid statutory provision should be the basis for
determining age, even for a child who is a victim of crime.
For, in our view, there is hardly any difference in so far as
the issue of minority is concerned, between a child in
conflict with law, and a child who is a victim of crime.
Therefore, in our considered opinion, it would be just and
appropriate to apply Rule 12 of the 2007 Rules, determine
the age prosecutrix VW-PW6. The manner determining age
conclusively, has been to expressed in extracted provision,
of sub-rule (3) of Rule Under of the a the of 12 aforesaid
child is above. the age ascertained, by adopting the first
available basis, out of a number of options postulated in
Rule 12 (3). If, in the scheme of options under Rule 12(3),
an option is expressed in a preceding clause, it has
overriding effect over an option expressed in a subsequent
clause. The highest rated option available, would

conclusively determine the age of a minor. the Rule 12(3),

..16...
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matriculation (or equivalent) certificate of the concerned
child, is the highest rated option. In case, the said
certificate is available, no other evidence can be relied
upon. Only in the absence of the said certificate, Rule In
scheme of 12(3), envisages consideration of the date of birth
entered, in the school first attended by the child. the date
of In case such an entry of date of birth is available, birth
depicted therein is liable to be treated as final and
conclusive, and no other material is to be relied upon. only
in the absence of such entry, Rule 12(3) postulates reliance
on a birth certificate issued by a corporation or a municipal
authority or a panchayat. Yet again, if such a certificate is
available, then no other material whatsoever is to be taken
into consideration, for determining the age of the child
concerned, as the said certificate would conclusively
determine the age of the child. It is only in the absence of
any of the aforesaid, that Rule 12 (3) postulates the
determination of age of the concerned child, on the basis of
medical opinion.

CIRGIE olIHER ADIRU AHEIAA dlloll dI¥dReil YSIEl 2023 (0)
AIDEL-SC 71210 SUPREME COURT, Criminal Appeal No1898

of 2023, P. Yuvaprakash Versus Rep. By Inspector Of Police
oll YSIEIHI Al GlIoid ¥ Rittid M S & d Il dgA dl
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POCSO determination of age only in absence of birth
certificate, age shall be determined by ossification test or
any other latest medical age determination test conducted
on orders of Committee or Board.

(a) Juvenile Sustice (Care and Protection S. 94 Protection of
Children) Act, 2015 of Children from Sexual Offences, Act,
2012 test S. 10, 34 Indian Penal Code, 1860 S. 350, 351,
366, 506 determination of age of victim under POCSO Act
ossification wherever dispute with respect to age of a
person arises in context of her or him being a victim under
POCSO Act, courts have to take recourse to steps indicated
in S. 94 of JJ Act S. 94 (2) (iii) of JJ Act clearly indicates
that date of birth certificate from school or matriculation or
equivalent certificate by concerned examination board has to
be firstly preferred in absence of which birth certificate
issued by Corporation OZ Municipal Authority or Panchayat
and it is only thereafter in absence of these such documents
age is to be determined through "an ossification test" or
"any other latest medical age determination test" conducted
prders of concerned authority, i.e. Committee or Board or
Court. (Para 13,14)
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Section 375 of IPC

375. Rape

A man is said to commit "rape" if he -

(a) Penetrates his penis, to any extent, into the vagina,
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mouth, urethra or anus of a woman or makes her SO with

him or any other person; or to do

(b) inserts, to any extent, any object or a part of the body,
not being the penis, into the vagina, the urethra or anus of
a woman or makes her to do so with him or any other

person; or

as to (c) manipulates any part of the body of a woman so
cause penetration into the vagina, urethra, anus or any part
of body of such woman or makes her to do so with him or

any other person; or

(d) applies his mouth to the vagina, anus, urethra of a
woman lor makes her to do so with him or any other
person, under the circumstances falling under any of the

following seven descriptions:

First :-

Secondly: *
Thirdly :-
Fourthly :-
Five :-

Sixthly With or without her consent, when she is under
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eighteen years of age.

Seventyly:-

Section 2 (D) of POCSO

(d) "child" means any person below the age of [eighteen]
years;
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2184 AU FRIIdl oiefl. &lcioll SuHI 191 GololiRofl YRAd]
[QaR10fla 112 B. ¢f121 clotaliRall YRId1 Ul $TRUIE Uil $24of]
Acudiofl vidfl &Ry 8. ellal dlataiiRall Y1l 2d]s1R], diRdlds
AHY ASDU FRIIR” B. 12l SlaialR 2Yes el dH wlig oiell. ¥l
G121 OlatalRall YRIdlal o AHaiSI3] Y1diofl 93Nu1d ated]. dx
ocl 21 SIA 6121 OfoiolRall Y1dIa §2AIElel YAUI AHY Ao
UAallHl 2A>Yell YRIdI @l ASISAE YRIdlg Yy AH€al HIYH
RJAA 8. AAH Al sIA FRAEUA AR [Axetioll A1l
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4ofl ofios] &dl Ad] eslsa uel YRAR &R 8,

(3u) Al doiss UlsAl Asedll sdH—E d@l saH—30 dl
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Section 29. _Presumption as to certain offences.

Where a person is prosecuted for committing or abetting or
attempting to commit any offence under sections 3, 5, 7 and section
9 of this Act, the Special Court shall presume, that such person has
committed or abetted or attempted to commit the offence, as the case

may be unless the contrary is proved.

Section 30. Presumption of culpable mental state.—(1) In any
prosecution for any offence under this Act which requires a culpable

mental state on the part of the accused, the Special Court shall
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presume the 13 existence of such mental state but it shall be a defence
for the accused to prove the fact that he had no such mental state with

respect to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only
when the Special Court believes it to exist beyond reasonable doubt
and not merely when its existence is established by a preponderance of

probability.

Explanation.—In this section, ‘“culpable mental state” includes
intention, motive, knowledge of a fact and the belief in, or reason to

believe, a fact

(39) GURsd adlg  Alal Adl &ldall S
sAluleuel LdRl AR [A1Lall A YUR S B. sAIEU A
oY 3uofl &slsdl YR &Jd 8. AR d§ dotiell [Apeyd
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saH— 395 (2)(F)(at)d Uos (), Tx9 d¥Ul UisAl Asedl

SAH—T, 5, ¢ HY¥o AR AIA Adis—13 &l ¥ dalHdaiiy
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yel veldaai didl Aeinid] A48l s3] weR sl
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(3¢) Al SIA A%¥all HE AHARIIall [A.9.2] ¥, A, gl a
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Aol WAl s3] sTlAIElofl A2(1R dal [EST] il GlolalRal SA]
gasidl dellell ge1 [ AdalcsR sdloll dHY ol i3]
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(vo) Al doisE UIsAl sdH-R Lid Ad] %03 v 8.
Fofl sld1d1e ol Hyal .

"42. Where an act or omission constitutes an offence
punishable under this Act and also under sections 166A,
354A, 354B, 354C, 3540, 370, 370A, 375, 376, 376A, 376C,
3760, 376E or section 509 of the Indian Penal Code, then,

notwithstanding anything contained in any law for the
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time being in force, the offender found guilty of such
offence shall be liable to punishment under this Act or
under the Indian Penal Code as provides for punishment

which is greater in degree."
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