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(1) Al doiss olld. AJRRU WEIAdoll Hiten P.Dalal
Versus Bratindranath Banerjee reported in 2001(6) SCC 16 il

YSIEIH] A AHAHISall Iol AUl A1URUS FRIR™ B, % of|A Yo
8.

"21. Because both Sections 138 and 139 require that the Court
"shall presume" the liability of the drawer of the cheques for the
amounts for which the cheques are drawn, as noted in State of
Madras V/s. A. Vaidyanatha Iyer, AIR 1958 SC 61, it is
obligatory on the Court to raise this presumption in every case
where the factual basis for the raising of the presumption had
been established. "It introduced an exception to the general rule
as to the burden of proof in criminal cases and shifts the onus on
to the accused" (ibid). Such a presumption is a presumption of
law, as distinguished from a presumption of fact which
describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and
do not conflict with the presumption of innocence, because by
the latter all that is meant is that the prosecution is obliged to
prove the case against the accused beyond reasonable doubt.
The obligation on the prosecution may be discharged with the
help of presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non-
existence of the presumed fact.(1958 CriLJ 232)"

(au) qyHi ¢l adNRMRloid gorgdoe As2dll sad a3e
il Ad] ¥33] LI B % oflA Yot B.

"Section 139:
PRESUMPTION IN FAVOUR OF HOLDER- It shall be
presumed, unless the contrary is proved, that the holder of a
cheque received the cheque of the nature referred to in section
138 for the discharge, in whole or in part, of any debt or other
liability."

(29) GURSd SAH ofRitllal AS LIRSl dICIHI $2H19d
GojHlaol ol16id ollH. AU AEIAd 0l Kumar Exports Versus Sharma
Carpets reported in 2009 (2) SCC 513, oll YSIEloll AUAISall £l A
%33 YRl . ¥ oflA Yxol .

" The use of the phrase "until the contrary is proved" in Section 118 of the
Act and use of the words "unless the contrary is proved" in Section 139 of
the Act read with definitions of "may presume" and "shall presume" as
given in Section 4 of the Evidence Act, makes it at once clear that
presumptions to be raised under both the provisions are rebuttable. When a
presumption is rebuttable, it only points out that the party on whom lies the
duty of going forward with evidence, on the fact presumed and when that
party has produced evidence fairly and reasonably tending to show that the
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real fact is not as presumed, the purpose of the presumption is over. The
accused in a trial under Section 138 of the Act has two options. He can
either show that consideration and debt did not exist or that under the
particular circumstances of the case the non-existence of consideration and
debt is so probable that a prudent man ought to suppose that no
consideration and debt existed. To rebut the statutory presumptions an
accused is not expected to prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The accused may adduce
direct evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be discharged by him.
However, the court need not insist in every case that the accused should
disprove the non-existence of consideration and debt by leading direct
evidence because the existence of negative evidence is neither possible nor
contemplated. At the same time, it is clear that bare denial of the passing of
the consideration and existence of debt, apparently would not serve the
purpose of the accused. Something which is probable has to be brought on
record for getting the burden of proof shifted to the complainant. To
disprove the presumptions, the accused should bring on record such facts
and circumstances, upon consideration of which, the court may either
believe that the consideration and debt did not exist or their non- existence
was so probable that a prudent man would under the circumstances of the
case, act upon the plea that they did not exist. Apart from adducing direct
evidence to prove that the note in question was not supported by
consideration or that he had not incurred any debt or liability, the accused
may also rely upon circumstantial evidence and if the circumstances so
relied upon are compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact, for
instance, those mentioned in Section 114 of the Evidence Act to rebut the
presumptions arising under Sections 118 and 139 of the Act. The accused
has also an option to prove the non-existence of consideration and debt or
liability either by letting in evidence or in some clear and exceptional cases,
from the case set out by the complainant, that is, the averments in the
complaint, the case set out in the statutory notice and evidence adduced by
the complainant during the trial. Once such rebuttal evidence is adduced and
accepted by the court, having regard to all the circumstances of the case and
the preponderance of probabilities, the evidential burden shifts back to the
complainant and, thereafter, the presumptions under Sections 118 and 139
of the Act will not again come to the complainant's rescue."

(19) YA ol 1H. AdRU VEIAd LUIRI Bir Singh Versus

Mukesh Kumar reported in 2019 (4) SCC 197 ofl 32431 S2d 2AYdISal]

yel el ddl %330 ¥RIR B ¥ of|A Yol B:
"36. The proposition of law which emerges from the judgments
referred to above is that the onus to rebut the presumption under
Section 139 that the cheque has been issued in discharge of a
debt or liability is on the accused and the fact that the cheque
might be post dated does not absolve the drawer of a cheque of
the penal consequences of Section 138 of the Negotiable
Instruments Act.
37. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and
139, makes it amply clear that a person who signs a cheque and
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makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is
immaterial that the cheque may have been filled in by any
person other than the drawer, if the cheque is duly signed by the
drawer. If the cheque is otherwise valid, the penal provisions of
Section 138 would be attracted.

38. If a signed blank cheque is voluntarily presented to a payee,
towards some payment, the payee may fill up the amount and
other particulars. This in itself would not invalidate the cheque.
The onus would still be on the accused to prove that the cheque
was not in discharge of a debt or liability by adducing evidence.
39. It is not the case of the respondent-accused that he either
signed the cheque or parted with it under any threat or coercion.
Nor is it the case of the respondent-accused that the unfilled
signed cheque had been stolen. The existence of a fiduciary
relationship between the payee of a cheque and its drawer,
would not disentitle the payee to the benefit of the presumption
under Section 139 of the Negotiable Instruments Act, in the
absence of evidence of exercise of undue influence or coercion.
The second question is also answered in the negative.

40. Even a blank cheque leaf, voluntarily signed and handed
over by the accused, which is towards some payment, would
attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show
that the cheque was not issued in discharge of a debt."
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