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Section 94(2) Juvenile Justice Act Description

2. In case, the reasonable committee grounds for or the
doubt Board as regarding whether the person brought
before it is a child or not, the Committee or the Board,
as the process case of may age be, shall undertake

determination, by the seeking evidence by obtaining —-
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(i) the date of birth certificate from the school, or the
equivalent concerned available matriculation certificate

examination; and in or from the Board, if the absence
thereof ;

(ii) the birth certificate given by a corporation or a
municipal authority or a panchayat ;

(iii) and only in the absence of (i) and (ii) above, age
shall be determined by an ossification test or any other
latest medical age determination test conducted on the

Committee or the orders Board of the shall be
completed within fifteen days from thedate of such

order.
BwIsd ¥dalgd ¥R Aseoll SEH—C¥ ol Slojoll UGIE eldl
dal &3 dofl 218 UIsA As20fl SAH—37% il Sigell UGt uel

&llol Adl ¥33] & ¥ ofIA Yot gif] AsIY 8.

SECTION :- 34

Procedure in case of commission of offence by child and
determination of age any under by Special Court.-

(1) Where offence this Act is committed by a child, such
child shall be dealt with under the provisions of the [the
Juvenile Justice (Care and Protection of Children) Act, 2015
(2 of 2016)

(2) If any question arises in any proceeding before the

Special Court whether a person is a child or not, such

..15...
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question shall be determined satisfying by the itself Special
court about the age of after such person and it shall record
in writing its reasons for such determination.

(3) No order made by the Special Court shall be deemed to
be invalid merely by any subsequent proof that the age of a
person as determined by it under sub-section (2) was not

the correct age of that person.

89 GWRIsd Aol ¥ER Asedl] saH-cv ol UIsA]

Aseoll  sAH—3% ol Sloofl  ucigl e ddi dai
AHolsH Ydollgfd Aol [AslHoll GHR oSS $U1 ofieid Siojoll UG
SAUUIHI AH1Ad 8. &8 A1 HIGd AI HEIRAR olIHER AR AEIA
edRl ¥ [Jeddid UAUIMA S3d 8 d ULl 243 &lal Adl %33] 8.
FHI Ad USH  olIHER AR EIAda] YSIEI 2023 (W) VA
2.2l 253 Rdd Ala ([ARe & 222 2ilg &2lILII6] YSIE &idl
Adi dHI clIHER AR AHEIAD AY &AM 8 3,
20. On the issue of determination of age of a minor, one
only needs to make a reference to Rule 12 of the Juvenile
Justice (Care and Protection (hereinafter Rules). been The
framed Juvenile of Children) referred aforestated under
Justice to as 2007 Section (Care Rules, and 2007 the 2007
Rules have 68(1) of Protection the of Children) Act, 2000.
Rule 12 referred to hereinabove reads as under :

"12. Procedure to be followed in determination

..16...



...16...

of Age.-

(1) a child or a In every case concerning juvenile in conflict
with law, the court or the Board case age of as the may be
the Committee referred to in rule 19 of these rules shall
determine the such juvenile or child or a juvenile in conflict
with law within a period of thirty days from the date of
making of the application for that purpose.

(2) The court or the Board or as the case mdy be the
Committee shall the decide the juvenility or otherwise of
the juvenile or the child Ol as case may be the juvenile in
conflict with law, prima facie on the basis of physical
appearance or documents, if available, and send him to the
observation home or in jail.

(3) In every case concerning a child Ol the age juvenile in
conflict with law, determination inquiry shall be conducted
by the court or the Board or, as the case may be, the
Committee by seeking evidence by obtaining

(@) (1) the matriculation or equivalent certificates, if
available; and in the absence whereof;

(ii) the date of birth certificate from the school (other than
a play school) first attended; and in the absence whereof;
(iii) the birth -certificate given by a corporation or a

municipal authority or a panchayat;

A7
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the (b) and only in the absence of either (i)., (ii) or (iii) of
clause (a) above, medical opinion will be sought from a
duly constituted Medical Board, which will declare the age
of the juvenile or child. In case exact [assessment of the age
cannot be done, the Court or the Board or, as the case may
be, the Committee, for the reasons to be recorded by them,
may, if considered necessary, give benefit to the child
juvenile by considering his/her age on lower side within the
margin of one year. or or the and, while passing orders in
such case shall, after taking into consideration such
evidence as may be available, medical opinion, as the case
may be, record a finding in respect of his age and either of
the evidence specified in any of the clauses in the (a) (i),
(11), (111) absence whereof, clause (b) shall be the
conclusive proof of the age as regards such child or the
juvenile in conflict with law.

on (4) If the age of a juvenile or child or the juvenile in
conflict with law is found to be below 18 years on the date
of offence, the basis of any of the conclusive proof specified
in sub-rule (3), the court or the Board or as the case may
be the Committee shall in writing pass an order stating the
age and declaring the status of juvenility or otherwise, for

the purpose of the Act and these rules and a copy of the
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order shall be given to such concerned. juvenile or the
person I (5)Save and except where, further inquiry or
otherwise is required, inter alia, in terms of section 7A,
section 64 of the Act and these rules, no further inquiry
shall be conducted by the court or the Board after
examining and obtaining the certificate or any other
documentary proof referred to in sub-rule (3) of this rule.
(6)The provisions contained in this rule shall also apply to
those disposed off cases, where the status of juvenility has
not been determined in accordance with the provisions
contained in sub-rule(3) and the Act, requiring dispensation
of the sentence under the Act for passing appropriate order
in the interest of the juvenile in conflict with law."

Even though Rule 12 is strictly applicable only to determine
the age of a child in conflict with law, we are of the view
that the aforesaid statutory provision should be the basis for
determining age, even for a child who is a victim of crime.
For, in our view, there is hardly any difference in so far as
the issue of minority is concerned, between a child in
conflict with law, and a child who is a victim of crime.
Therefore, in our considered opinion, it would be just and
appropriate to apply Rule 12 of the 2007 Rules, determine

the age prosecutrix VW-PW6. The manner determining age
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conclusively, has been to expressed in extracted provision,
of sub-rule (3) of Rule Under of the a the of 12 aforesaid
child is above. the age ascertained, by adopting the first
available basis, out of a number of options postulated in
Rule 12 (3). If, in the scheme of options under Rule 12(3),
an option is expressed in a preceding clause, it has
overriding effect over an option expressed in a subsequent
clause. The highest rated option available, would
conclusively determine the age of a minor. the Rule 12(3),
matriculation (or equivalent) certificate of the concerned
child, is the highest rated option. In case, the said
certificate is available, no other evidence can be relied
upon. Only in the absence of the said certificate, Rule In
scheme of 12(3), envisages consideration of the date of birth
entered, in the school first attended by the child. the date
of In case such an entry of date of birth is available, birth
depicted therein is liable to be treated as final and
conclusive, and no other material is to be relied upon. only
in the absence of such entry, Rule 12(3) postulates reliance
on a birth certificate issued by a corporation or a municipal
authority or a panchayat. Yet again, if such a certificate is
available, then no other material whatsoever is to be taken

into consideration, for determining the age of the child
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concerned, as the said certificate would conclusively
determine the age of the child. It is only in the absence of
any of the aforesaid, that Rule 12 (3) postulates the
determination of age of the concerned child, on the basis of
medical opinion.

CURGIIE olIHER AURY AEIAA dlall dI¥dRell YSIEN 2023 (0)
AIDEL-SC 71210 SUPREME COURT, Criminal Appeal No1898

of 2023, P. Yuvaprakash Versus Rep. By Inspector Of Police
oll YSIEIHI 21 Glloid ¥ Rtdid WeINd A B d Llal dg dl

olIHER AMHSIE Al RLdid UINd sd & 5,

POCSO determination of age only in absence of birth
certificate, age shall be determined by ossification test or
any other latest medical age determination test conducted
on orders of Committee or Board.

(a) Juvenile Sustice (Care and Protection S. 94 Protection of
Children) Act, 2015 of Children from Sexual Offences, Act,
2012 test S. 10, 34 Indian Penal Code, 1860 S. 350, 351,
366, 506 determination of age of victim under POCSO Act
ossification wherever dispute with respect to age of a
person arises in context of her or him being a victim under
POCSO Act, courts have to take recourse to steps indicated
in S. 94 of JJ Act S. 94 (2) (iii) of JJ Act clearly indicates

that date of birth certificate from school or matriculation or
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equivalent certificate by concerned examination board has to
be firstly preferred in absence of which birth certificate
issued by Corporation OZ Municipal Authority or Panchayat
and it is only thereafter in absence of these such documents
age is to be determined through "an ossification test" or
"any other latest medical age determination test" conducted
prders of concerned authority, i.e. Committee or Board or

Court. (Para 13,14)

AIH SIUEIoll GWRISd Hoitlddl ofid. YW s
§dd RLidl alal Adl STRAIEUA ¢flol GlalaliRall %o dilu
YR4IR 541 HI2 SARJUIEUS 13 GlololRo] ¥oH MHIRIUM % AIS—

c¢ ®fl 2% sAIAHI AIAd & dHi yRl ¢i1dl GololRall YoH dIR]u

5/ 2/2009 8. AHIH 19 GlolaiiRofl YoH diRlW ¥/ 22/2009
Bldio] YAUIR Y1 8. AER SAHI Glolld dl. R/U—3-20F ofl AY
Glold @ldiofl sluleuial 3A 8. ¥ s3IEall dRIW a2 @ilol
GlololiRofl BHR 15 dY 03 Helall 2al 03 ofl &ldig] YR U 8.
AHIH GUsd UAUT SAUT YY1 SIdHall ¢l GlololR Glolld AH
AR ol &di ddl eslsdl [o1:2IsUL] YuiR suIHI sAUIE Ui
A$0 8d 8. Y] Yl o, A ofl ¥UIo GSRHI AUNUIHI 2419 B,

Helo.28l 3 :
(a9) Gu el o.1 ofl ¥ AU A & d YA A
SIA Glolld AHA elloIGalioliRall BH U -5, 03—3IH al 03

[€dR10fl &l A 2isiefl u s3uIE U2l A1ofld 53 ASH & Aol d Y¥o
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Glolld AHY elaGlalaiiRofl GHR A< 9N S2dl ool &l dg 2ume
sil R YUR YR 8. &4 AR GW dit sd & d HY
Cil2161alolRal] GHR Glolld 24 A< 9N 5l oflofl &d] ddl AX1aAHI
& lLsl.ofl saH—39U il UIsA] AAsall sdH—2(S]) ail Slojofl U
Giell edlol degfA dl ¥RAR HIdIGsiolRell GHR ¢ 9N sdl il

N

& Adl AANHI Al USIRa, §cA CHldAGiololRal]l Aalciell &Ad
8 § deflofl A#(d Qo &Jd & d &lSsa Hecddll 8] oief] JHed
5 ARIURA ¢fiorciolalR A18 ¥ AIRRS AGg] clidd & Adl ARI]
[ARear ¥ 21AU & Adi AR efldicioloiRell 1] 241 U

SIRail AGE] oigdd &1 dl URl d Hecdaf 2eg o1&l d Ad sIRuEIof]
e ARIlgf 2119 S d 2Ur Yol Glal . 4| AGISS I &[SSclol
gy A1 Ad Axxdl Hi2 l.Sl.sdH-39U ol ©551 Udlx]

Aol UIsAl dAseol] san—2(sl) 2isdl %33 8 ¥ oflA yxoi il

QASIY 8.

Section 375 of IPC

375. Rape

A man is said to commit "rape" if he -

(a) Penetrates his penis, to any extent, into the vagina,
mouth, urethra or anus of a woman or makes her SO with

him or any other person; or to do

(b) inserts, to any extent, any object or a part of the body,

..23...



.23,

not being the penis, into the vagina, the urethra or anus of
a woman or makes her to do so with him or any other

person; or

as to (c) manipulates any part of the body of a woman so
cause penetration into the vagina, urethra, anus or any part
of body of such woman or makes her to do so with him or

any other person; or

(d) applies his mouth to the vagina, anus, urethra of a
woman lor makes her to do so with him or any other
person, under the circumstances falling under any of the

following seven descriptions:

First :-

Secondly: *
Thirdly :-
Fourthly :-
Five :-

Sixthly With or without her consent, when she is under

eighteen years of age.
Seventyly:-

Section 2 (D) of POCSO
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(d) "child" means any person below the age of [eighteen]

years;

BUR ol 52 8 d Yol AR (AR ¥ dBlHdolIY SRHIUUIAI
A1dd 8 d gcuHi eilaAGatalRefl (A 811 dl vl d Hecddfl 28
ol dq siuee]l uRINd 2JAd B Jiad A SiUEI UUINd
Ritdia 8. ¥ 241 SIA GRAUIY U2 €4RI ¥ HI2AGHololR Vil AR
4R ¥ AGU] HURIE & d eldIciolalRell 2AH(Aef] citRd & dd]
¥ ORAIY US GiUIY Y SJAIHI AHIAA & Aal UIA 2ol A=l

edlcdldi ¥ ofu1d GURYA SAUIHT AHIAd & d 242 28dI Ul 8]
ol€fl ol d 3d d edlal Adl Ui @l ol€l.

(q9) GuIsd &slsd i1 10 s2lu1EUS ¥ SUIE AU
8 dofl gs &slsd Adl 8 5, s1u1Eloll 249(12 Yofl (E53] A191 GHaiallR
Fofl GHR AI2R 15 YN Fofl YoH ARV RT—12—2009 & dal |

SIHall ARVl GRd HIAEMIES SAUIAIRA  dl. ]U—3—F ol SAIS
R—-30 dI2¥lall RAIHI GilvfRl UIRcieR JsIA xH1dd 1€l
BLlis Asiaell alal daiolR s3AIEldl didlyelHi @A 81> Aol
21 19012 dofl 811 dal GESIH S0l RIE ddyId], siuaid]
Aol ddllall didlofl AHdl gaR AYsRRI-Ucal S def e
deflefl 2118 doll 681 Hal 32 [ARLY AR IR 21IFI3S i1

HAICSR SA al 191 Glotat 418 A il gHAl deil G
Ud2l dl oAl s3] ol SRA & ol d Yo AR A1A Ai
s—ua &l delddelly gsdidi A1dd 8. AHH GWIsd &slsdl

&llol A sAUIEUR 2% A HIVis dl €2a1A%] Yidl Gl ddl
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A1 sI1A s3RAIEA Ais—US €] s3UIE] SIHAGA [aiad el Hizl Aed
S, C©191 GlololRall  Hidlofl Yoliofl 385 sAIHI wdd 8.
SAAIEIRA dHoll YoilallHi 2duRiHI oflA Yxolall eslsdl xeidd

8 "' & HHIYA dIU3 €. HIRI 60l CL05£339T 8. HIZ Ad Il
As [es7] & 2l As (€5 8. ¥ [£s53] & A HIF] efloIGioialR (53]
& dofl %oH dI.2y/A2/20009 8. d &Id €01 R Hi AU S 8.
HIZ] cfldicialalR (€s3lall clotid 1] Yl A U] Ygdl eald. &
eRS1H Sl Hie ofllotl €3 AAA] AR HIRI 83 HIRI HIY—AHRI
HRI Ul a2l #IR] ellacialelR €53 dgl HIRl [€SA 8192 &dl.
AUlRall As 419 &2 Ud AHIAd] R HIRI UldA did s3d S,
cfldlctalalik  (€s3] AlISl Gk dRlel]l &3 ool Kl 433
cfloIGiolatlof] A41%Y1%HI Al dofl cigotuellal cui duiRt s3dl uRg
Holl 219d del. RRAIE dofl cgauell si¥da  yodi
ARl wRIAd §, MI2IGiolalR Gl HIAE SAUIdIcl AUSHI 8. AHH]
AHI1Z] oloIGialaliR [€s3lofl duid sdl uRd d Holl 41dd el
d €HJlal GRA HIAE SAYIdIal HIRI Uldall Slaidi slat 241dd
20l $8d S dA efloIGiclalRal Neldl olgl d HIZ] AI18 8. A1 203 4
BeNdlotrR Il 220ctdi X101 s3d &dl. 2HHIRA 21 A4HIF]
ollolGiololR [Esdlal &3 HSl ¥dlg, eRRd HIHE SRAUIAA Sadl
dal slot sl olilvid. eRd d dud s8d S AN 2A¥SIe
¥ &S 1A Aal o [ed>t Ued] HI3] fldicialalR [€S3] Al elRd HIEE
s1didl gl U1l vdle viael dofl 211dd1 240 H13] eil2IGialalR
€533 yailoll 2UA S ¢Rd HIHE SAYIAIRA HIZ ¢fldIcialal R
[€s3lal 2121120 UR 1l 241dd al HIF) [€s3] UIlusaHi gldl edi
dofl 2118 cinxaid] ofl ARIRs Acig oliddl al  dal AYIE]

Ul def 21-3d Al vl dofl A18 AIRRs 2ciel o11ad] Hal AHISER
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uid »3 uid uel JRlusHi eldl ©di 1R 2Acig doiddl
Aol HdIcalalR HIZ] (€3] A A1 YGilofl ANE AR Hal ]
8lssdoll WGRR UsSd. Al calld 443 A YidlAAHi s3ég1Ee 2H4Ad].
Hal S1éall 35SHI] 2HAd SRAIE GidIgdId] 241 & dAHi HI] Ael
8 ¥ Al odig €9.% 2% EL.AIS—UY sTAIE cile UIdIA HiF]
youe s3cl Aol HRI wdia dladl. HIZ] elldicioiolR (es3d]
Aslsd durRiell sAAd. alIHER SI2HT Ul HIZ] Idicialal R [Es3]A
[1deat AIUA. Glolld duid "uUgd susl uel HIZl efldicialolR
(€531 H1F] l193lai 2% s3cl. ARG & 1AL 1Ny €9, 1%
UlReiel uiid sd &l dl.2fl. dirsdel 2R dlal 8192 s2d1 AIBE
¥R 8 § A1 ¢ % & 510 2SI 8. AR «13lal U €92] 21|
Gl 2RI ISl oflRdIHI HIRI 82 BU ULeR] §5dI Aa A dIu
3UlRAIoll 2A1udiof]l 24152 s3] AHIIa HI2 Sed] &dl 2al A€ol
gl sA dl ARIdI2 aigl 28 dd] aas] AHudl &dl 2Hal d i3l

sAuie A UldlHai sl " 2418 419 sARAEldl Bde duRd d
AL Adl GAI9UA §3RIIE 85Isd [AResdll sief eslsdl did] :1sa
dglARIlal ¢l GlolaliR A1 UH Acig &ldle] syl YEIYE
AHals AdIdIY] GIRAIYUA Wcol A 8 U SJIE AIS—UY del
SAAERA  2RduRiHl - ¥11dd  &slsd Ascllyiad AHof

AU O Aol [ARegdof] SIS ES1SA GUIGUL 288 U2 dId] 15d ofe].

(2¢) A1 S1A ¢1191 SlaiolRal Ais—uvw | durRidIHi 2A1dd 8.
191 clotall? dofl YGiloflHi AauRvi Ad] eslsd wwida 8 5,

HRI Hadlo] ofld SlHAGS & ol UlUlg) ol (AN

& Vol HIZ AS HIY 8 Aal Aol 8. 1R 20 Hi ¢eid]l R HIZ
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sigaiull]l siwd edl. €@l 0 ofl Midl.udlei ¥ioy1Rai &dl.
w2l A1udl Hi2 HR] olgoiuel] sivd 419 ¥dl edl. 21 AR
GigoluRl] SI9E GRd HIFE SAUIA! 118 did sd] el Hal uel
oRd HIGE SAUIAI A1 AoQles HIAIFd Slal HIRSA did sAUd]
adl. A 211 crRa HIdE(ARI) 2418 Uiy el © guid did s3d] &dl.
HIZ wlall yof &g ol olle ¢Ra HIAEA Hal ailvflRl &l dedl
Uil Hol Hlolldd a2l Ald SIS AH0d. 241 Hlogd 2Hal 1A sIS
HIZ W % pruid] adl A0l 241 HlcgEe] g ed 418 did sl &dl.
A orRkd A1 Uiy Ul © diR did s3] 8. d duid &ldilofl dguR
AHAd &dl. eldlell dBdR UBMI dl.23/3/% ol A% CRA
HIdE ued] guid Hal HIR] a0fl 42120 GUR HOYI A41Ad &dl. HIR
EIE] Vol €IEl GURall 3H Adl &dl al HRI Hxdl wul of | ot
311 Yl &al Aal 2421120 BWR g Asdl &dl. R g UIRlusai eldl
ol dal ¥erR¥RA] HIF HI8 AHNICSR $3d. RUR dal Hol $8d 5 §
dol UH S3 § ial AHIULT A2l Sdlall & A1 ST I algl al A2
Toulen ol 919y d dell @2 ¥dl @Al dIRy/3/% ol AN
dal Hal AI0d Slol BUR A dal Slal S3d]. dal Hal s8d S, A1 6ldf]
& A2a ALl Aofl UTUIE] $2A1 Y. AN AR dI19Y SIgal VGR of
us ddl Aa d Hal HIRl 82 Asdl A1), 4A Glal dof] oSl 2111
Al AWl a—¥ddl. AMul ssigell AHlE wRA Gal oi¥dl

Aol YIS 241210 Yld]lal Yol 8Ad] & i 2AJdI. i ULl HRI sUSI
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GalRl #1R] # [A3e8) worRwdlell 317l GWR cigicskR s3dl. ugl g
HIF A HRI e ¥dl HI2 UIdd] U 2-dd 2al d Uil HIZl uA
~ A19d al $&d § § dal dRI €2 45| ¥ vial ugl d Hal doll FoSoll
GlgsHl WO GAIS] HRI 83 Yl 2R—JA. HRI ERall VWGR of
us d Ad g HRI ™I x¥dl WA, dI._RuU/3/
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Aol d I 6819 &dl ugl A Hal 21131 aReis] UTUIE] def 2Rl 24
ol AUEA €z A sdis dsdl. ugl gl ugl uA o
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a8l ad] i A 23d. 241 €130] ¢18] €311 [Sail? Auis uid adl.
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ofl 6l2A def 2-}d ol gled i &ldial SRYI AHA A RAcHI U
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SAUIE AIUA. %Y ARG Al SIEHT AH1dAd ol HIZ] HIY ool
dlalldofl elssd duIdd]. Hal s1éali 3ssH e Al 2112 Ul 2] sad-1
5% of [61d€al IAIUUIHI A1 & d A ¥¥ AIBOT AHA AUIAA AU
[c1deot & ol AHI €3S Uloll Aol CAI Ulall U HIZ] AglA 8.
F AUl oldig g ¥ % el.Ais—UuU. HIRl Aslsd aurie] w
sq1di 21ddl.  clatigqiaf] %241 yer A uidlaa adiddl.das

Glolld duid UBRd SUSIAl Ul WdlA uid 2 s3dl.

G121 GlololRall GURISA YGilofl duIRT Adl Gde duRii
HAIYUS 191 Slatall2 Al AR U UH AGig &ldlg] 521d] Hals
A4 YA 8 WRg doll HI91 GlololR 2QUR JoSR S & ol i
s—uw d10]] s3lu1E &S1Scial Aol S B. A8l Cf13] GlofolRall HE.
Asl. Alg aysl. AX.2l 03 AR sdH-15v Yo
¥ [o1AEol AINUA A A1 SIA Ais—uu &1 2% & d dHIH &slsdl ¢l
GolollR  dofl 2 duRiHi  wIdd O  Ad  AH I
GlotalR AR LA saH—a5v yyol A5].Als ¥yYsl. A, Aiso
2012 AdIHI 2419d [o1d€atal ULl Ayl 251 20d 8. dgHi AHis—c <
&f] ef191 GlotolRe] WoHo] UHIRI U %Y SUIHT A1 & FHI doll Yo
dRlY RT—-92-20009 ofl A% URGIER #SIA UAA dof A U

HIRIU 2 §2d 8 dal Ul HIfuis ailollell 23 2110 8.

.31



.31

(qe) AIH C12| GlotoiRefl GWRISA YGiIoflHi ULl Hecdall SIEf
[QALICHA FCIIRY AHIdd]l o®f] il Al SlHoll ARIUIRA 1ol
GolollR 418 daaidle]l R Acia diddlid] eslsda A+

AN 9,

(20) A sIA Ais-32 Yl sl ddlAvend qeHdcieS
HSAIRI 6 AURIIHI AH1Ad. AATA G121 GotaliRafl IS duiRiel]
S2d. FHI G121 SoialRg] Aloflued Aid diolof]l WAlRIeiHI g2d &g
Aol 2Acidlel]l AUl SRl ASKR olgl UG el ClololR 419
HNYoiotl sl [oiRilel W@l oel. dg daofl yoielai
1A 8 del AHis—5v¥ & Uidla 21€], 2is—5u &l 21Ul 5
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Section 29. _Presumption as to certain offences.

Where a person is prosecuted for committing or abetting or
attempting to commit any offence under sections 3, 5, 7 and section
9 of this Act, the Special Court shall presume, that such person has
committed or abetted or attempted to commit the offence, as the case
may be unless the contrary is proved.

Section 30. Presumption of culpable mental state.—(1) In any
prosecution for any offence under this Act which requires a culpable
mental state on the part of the accused, the Special Court shall
presume the 13 existence of such mental state but it shall be a defence
for the accused to prove the fact that he had no such mental state with
respect to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only
when the Special Court believes it to exist beyond reasonable doubt
and not merely when its existence is established by a preponderance of
probability.

Explanation.—In this section, ‘“culpable mental state” includes
intention, motive, knowledge of a fact and the belief in, or reason to
believe, a fact
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"42. Where an act or omission constitutes an offence
punishable under this Act and also under sections 166A,
354A, 354B, 354C, 3540, 370, 370A, 375, 376, 376A, 376C,
3760, 376E or section 509 of the Indian Penal Code, then,
notwithstanding anything contained in any law for the
time being in force, the offender found guilty of such
offence shall be liable to punishment under this Act or
under the Indian Penal Code as provides for punishment

which is greater in degree."
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