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4. In the recent judgment of the Hon’ble Apex Court
in case of K. Karuppuraj vs M. Ganesan reported
in 2021 (10) SCC 777, the Hon’ble Apex Court has
held that while deciding the First Appeal, compliance
of Order 41 Rule 31 of C.P.C. is mandatory.

5. In the recent judgment of the Hon'ble Apex Court
in case of K Karuppuraj (supra) Judgments of this
Court, which and are referred hereinafter, time and
again reiterated by this Court and Hon'ble Apex Court
that how and in which manner the First Appellate
Court has to decide the Appeal under Section 96 of
the Code.

GuRlsd AaNHi a Al Ul 2. ol sdx-cs, 2.—-v1
F2AIGA] A1 diudl, A1 2Uld Sieal &slsdl dHY YA Alof]
Yol: HAISol sdlol] Al 8. d&ll, 241 2dldall d1dAdIoll A1UR
[cila Adl Hi2, 211 AEIdd oflA Y¥olofl Ao BT 2418 285 UR
AHI1AA! YRIYIRAleL YRl Yol :4CRAISol S 8.

giciofl 2Uldoll SIA 21RIA S12o] SIS 2ial MRS al Gl
USRI &Rl Y RAIHI A1 dHIH HIWs dHy €2d1dY

WAYIRA] AIal d19d 8. A1 Eldlall s13, oflJAel] eI IS —3U
&l Yal siad B ¥ oflA ot B,
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1) | dIERA AIl6a 52 & F, diedidl]l daofl [Aesdoll A
ulddiElAlofl slg Rl of &1 ddHoll A4YSd A3 UR &Iddl
AIAdIoll § GOE 2SI § dIgall Aol M[AUIE]AIA Sig

658 1(B5IR 8 o 1?
R) |3 YIE]l AHoll 19l 2RDall URAIS ol. ¢ Hi HIRUI YXCiofl EIE

ANYY| 6SSER B?
3) | HQAUIERA AIlcld 52 8 5, Ad of. 10R ol GaR R

sLIgeR Aol AlHIA ydel uZn ag agal AP BaR

as Agal s3lal ydell ulZy asell «uiell oled? ofdIR d11HAI
A ARSI AIH RS Al SRIUER AIH RS ¥ 1] ASIY B,
% IR 10 g2 uelaigoll Aist HIA GuR &l UlddiElAol
glddl Addl agl udl A1uall, ansi ciae (A3 Wdlall

Altioll A ¥4l dIdd] 6SS AESR B?
¥) | WAdIE] dHell SI1Go2R SAH RVell RN oi. U ofl ElE

ANUY| 8SSEIR B?

U)  |3] &SH ol gSHolI?

1. BURsd Hgloll 243all [61L1RI 2IRIA SI1E &RI of > X AU IHI
AH19d B,
(1) Hal oloi:— &SIRAI.

(R) Hal oioiR:i— &SRAI.
(3) Y&l oloiR:— cISIRAI.
(v) HEI oloiR:— oISRAI.

(1) Hel oloiR:— A1ui3] gsH Yo
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HO Eldioll SIA % Hal of. A al R ofl &slsdlal LAlotHi Adl 2
ol Yallol AIfAAd SdIofl ol dIElA U 8] B. dlall 524all
AHYotHl dIElRAIA dE dIEl AHIIS 2ciHIS NaleflAlgf
Adigally  Ais—3c, digl eHdg gAY dNagleflulg
Aloigal 1y is—co &l Y sJAHI A1dd & AHY dflotl 412]]
Rleang gagllend <florulluia AHis—c9 &l durRididi 2+1dd 8.
J1E]A) %Rl AHis—wa &l ve, 2is—9 &l v, Uis—ve ¢l co
dHy 2is—10q &l 208 Yol €219 YAURAI ULl Y S
8.

UQAUIERA &Rl Aol Eldiall Sall AHLolHi is—12¢
ufdaigl =Mlend sRricnd aNaiefll of Aldiealiy a@il Ais—
e &l 19 PG dlall A1BEIS AIEIHIRAT Y SAUIH]
AHAd B, ediall SIA UAUIERA &Rl AAis—us &l §5 HYO
€219 YRAUIRA] 2% 2AUd 8,

Eldiall SIA 2IRIA SIE &R1 AIEIRA &RI SAIHI AH1Ad Ais—U o]
Hollgf gsHoll 2RY AHY UIAUIEIRAI &%RI SAUIHI AHIAA 2HiS—¢
ol ol §sH (516022 SAYH) ofl 2RY AisS-U adl Ais—-¢
8601 24Yysd gsH s3] dIERAH Ais—U ol 2RY dllRiYgR A B
A UlAUIERAG AHis—¢ ofl 2RY 23R A B.

gldall AUlAsaiND (3 UAUIEIRAIA) AAis—U Hal Ais—c €]
aicofl 2Uldall 2i[dA [oisid of Ry Ui Yl ulduiglA (3o
gigldlal), ddoll oflsA &Rl AUldsdilal (3N UAUIE]RA)
g1ecl Rdlofl GUAIAN ddofl Udlofl walotaii Uidl sdl0il B4R
¥¥Hlotdi MAAUI HIZ AUA(BId of SAI HIS YUAIAoll Hallg §SH
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ofl 2R s &dl ¥ 21 AUl Al &RI HYR SAIHI 2A19d
el ¥ gsHell ciRI¥ UY &Idoll AUloSc2 KRI GIHER 2NId
glgsic AHe Adox SAIHI A1Ad &dl. oIHER IRAd slEgSIC
SRI Al AEIAA &R SAIHI 1A AIS—U ol HiS—C 85Nl
8SH € S B Aal olIHER AR &lYSIS (oA AHUHT AH
AHUldall (oiRlu Al [61EQI AT B. 241 2AUIdoll SIA AHiS—U ol

AiS—C 360 SAUIH]T 2A19d §SH ofl Ul . 10 A8l U2l U2 ol.
19 &l AU ol Aecl AUl 243 GAld ¥LI™ B ¥ oflA Yol B,
‘110] To decide the present applications, first of all it

is necessary to have a look at ad-interim injunction
order passed by the Trial Court at Exh. 5 & 18 in the
original suit. The observation made by the learned
Trial Court at para 11 to 15 is reproduced hereunder-

"11. The plaintiffs are the defendants and defendants
are the plaintiffs in Mamlatdar Case No. 7/17 are in
the present case. Mark 16/1 is an order passed by the
Mamlatdar Court in Case No. 7/2017, under Section 5
of the Mamlatdar Court Act after hearing both the
parties and considering the panch rojkam Mark 16/3
prepared on 7/10/17, 16/5, which are supported by
Dhaniben Zanzabhai Odedara, the Sarpanch of
Natwarnagar, prepared on 11/8/17 by the Revenue
Talati and Report of Circle Officer wherein it is clearly
described that:

o] sRIMYS 9201 ANaIRNYI 2. cledRaidIRall oflF ol2U0191R
JHall .0i.20 diuf] Udloll ol 8 3—31—39 421A B. ]
yHlolHI AH1d—% Sl HIe A4211G dY{ef] olede191201] 24.0i.909
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A8l SLIYER dlHoll A.ol. U9 dALYl UAR Ydl 1d1HiE]
olsadl &dl. UG Ol U HIRAEl oledReidRell H.ol.90q ail
uidelR oflal 204 aNaiefldioll deldesdl Jp1 4014 2Nale(li
Q. oledRotdR @l RAY AHI dMNalRfRylell FRIYERC A.ol. U9
I 1A1IA dHell Hidlslel] wlotai GuRIsd 22l 24911Gofl A1y
H¥Gloll AUIG &dl ¥ WsdIn s3] oy s3] €19d 8. aid Haiee]
A%SI g ¥l AlH Rdlofl siofl oligA gRIUERCd | A 0. U9 da
ol2dRaidRafl A.ol. 109 YRl GUR YR alivfl eledoioRofl
¥HlotHi 2419 -1 S lall 22d] GiY GlIAAHI &.

Mark 16/5, panch rojkam also discloses the same facts
as described in Mark 16/3. The above rojkam
prepared by the responsible officers of the
Government and on basis of the said rojkams, the
Circle Officer, Porbandar has submitted his report on
9/10/17 and on basis of it, the Mamlatdar has passed
the order Mark 16/1 on 23/10/17. Perusing the above
documents, it appears that the Mamlatdar Court has
considered all the legal and factual aspects of both

the sides.

12. The plaintiffs have got the rojkam prepared with
rough sketch of disputed way through the Court
Commissioner, the said rojkam is produced at Mark
8/3. This rojkam is prepared in the presence of both
the parties, Perusing the said rojkam,it is mentioned
that d1€l241ofl ¥alotofl yd ct1d ulAdI€lofl %lot 211Ac B,
ulQaiElRAell wflotoll yd oligA Welis Aol AHIAA .

yAdIElRAall 8RIIse] Ul oy digl of. 1 %l dl alial
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gl 2ANalefluioll waflot el s1A1 211s #1591 1A B, IR AIE
slef 22d] A119d alell. cARAIE SIS A1 211dd o], UAdIElA
yHloidi alct HaIg0llo) dIddR SeA &. MlAdIElAol YRl HYG
diglAlofl aflat dRA AR Bl u—3 Heldiell vsla iy s3]
£ad & ........... ¥R dIElAl ¥R 8 5 diglloll A3l YR
slegf 22d] 2419d a1®fl. The rough sketch also shows that
the lands of defendants is behind the plaintiffs' lands,
there is adjoining boundary of the the land of
defendants and the plaintiff No. 1. There is also a
disputed way ie the joint boundary in between the
lands of plaintiff No.1 & plaintiff No 2, which joins the
Cart Way of Natvarnagar-Kunvadar. It also appears
that after closing the disputed way, the defendants
have applied to the welcome program of Chief
Minister and in pursuance of application Mark 16/6 of
the defendants, the Collector has forwarded the said
application by his letter Mark 16/8 to (1) Executive
Engineer, R & B, Porbandar, (2) D.I.L.R., Porbandar,
(3) the Mamlatdar, Kutiyana and (4) T.DO. Kutiyana,
then further proceedings were extended. Thus, it can
be seen that there was disputed way on which the

defendants were moving, transporting their vehicle.

13. It is admitted by the plaintiffs that there was a
way of one feet between their agricultural lands and
the Circle Officer has mentioned in his report Mark
16/2 on basis of Revenue Map and panch rojkams of

the local place that the plaintiffs (defendants of Case
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No.7/17) have excavated and closed the way of
defendants (plaintiffs of case No.7/17), the same was

forwarded to the Mamlatdar.

14. Now, looking to the entire record, the Mamlatdar
Court has passed the order against the plaintiffs not
to hinder the defendants for movement to the extend
of three months as the subject matter is pending
before the Civil Court. It also appears from the
record, that the plaintiffs have not challenged the
order of the Mamlatdar before the Higher Authority,
nor they have challenged this order before this court
that the order of the Mamlatdar is illegal,
unconstitutional and against the principles of law. No
doubt, the Mamlatdar Court is also a Court of Law
under the Mamlatdar Courts Act and whichever order
passed by the Mamlatdar Court shall be challenged
before the Higher Authority. The plaintiffs have not
followed the established procedure by law and

directly filed present suit.

15. To adjudicate the dispute between the parties, the
further evidences by both parties are required. But
looking to the entire record, it appears that if the
application Ex. 5 is allowed, the defendants will suffer
irreparable legal injury. On the other hand, the
plaintiffs will not have any hardship than the

defendants as the order of the Mamlatdar Court is in



3.

Y.

20 2. . . 6. 20 /2013

existence, it is not set aside by this court in this order.
On the other hand, the defendants have filed their
counter ad-interim injunction application at Ex.18 and
if it is allowed, the plaintiffs will not suffer any lawful

loss."

38. 2IRIA S1E &RI dIElRA del MIAUIERA ¥ AU A1dd
Hivlls Ay €219 YRAURA dilfd d YRIdIg] HcAisol A1 Ald
AEIAd &Rl oflA Yo SAIHI 2419 B.

89 GURlsd sd AUl ofl &slsdl alal Adl Yo Eldiall SIA dIE]
Ugl 2y sAIHI A19d AHIVls duy €219 YRAYIRA €u1a ddl
GAla weI & ¥ oflA Yxoi B.

digl Ay RAHAIY AMalefluiRA eldiofl &lssdla A
AUg AldiEat 1y Ais—3¢ &l Y S &. AHA ddofl AAUIRAHI
¥RNdd & 5 w3 dIEl of.q & eflaicnd 2014011 N2/l
¥ AAeR (Y. 5) dAUI2 S2 B ddHoll UIUR 1g A2lof[ef] 40l UlE]
ol.q o ¥¥Hlolall daHIH delde 2H] s34 GlA ol dI€]l ol 4 R
5 ) AHHRI IS LR B AHall £UIRI 2AH]a UIUR A1 Aelo]
ANUYIHT 21dd B, A dig]l of.q ofl vdlofl %3llal aledatoR
A.0l. 209 4iofl A1l & 240l 21313] cl1%Yol] ¥ ¥3Hlot dIE] o R of]
A1l & Foll 2.21.01.U9 SRIYER A1Hol] A19d] & 20l d 2d d
¥Hloll 2] HIdISloll 21l 8. 21 SIHall dIElRA dHall
AUIAH weNdd & 35 UlAdIEl of. a4 A¥2( sRI 2Nalefl
sLiagH1 A19d Udlofl ¥aflal 2. A, of. UoU al HidlS & il
UlAdigl ol. * sRI ©dla 2NalRfuI dededRHAI A1dd Wdld]
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¥Hlol 2. A. ol. 10R ol SIRUEARWII HI]S B. 241 SIA o UaisR]
42 Udldl] ¥lailoll Hidls] 6855 2131 S1g ASAR al&]. Hu ASAR
qi€lall ¥RINRUI HHIR A B § dIE]l of. A ofl vidloll ¥alot olea?
ooR A of. 209 (Yoll A4d of. u3 Usl 1) al dIE] ol. ] ol
udlofl ¥aflat g1d€R 24d of. UAW (Yol Ad of. w¢ Usl u) qidi]
¥Hlol ddall soion ol AH1dd] 8. daofl «wefleiiell seige?
Aol 612UR0iR 2AIA A1 =% Slall 22dl HIo dHoll dis] Hl
A19d] 8. A1 ] UAUIElAG ¥loll gRIdeR A of. UoU al
ol2dR oidR Ad of. 10 Yl AH1Ad % o], dI€] oi. A ofl ¥Hlol
cl2AR o1oR dN1Holl A1 20l dIE] of. R ofl ¥lat FLIUER dN130]]
A11311 2419c] & 10l cial waflofl AR I As 2ol 3] A1)
& sigf 2lIsI #1931 241Ad o1€f].

d1€l of. A ol1RA AHoll YoAlolloll 2RcUIRdcll UA-U Hi AAd] &5]sd
yeNdd 8 5 ulddiglAloll 9Nl Yol 2ial siIuH] 2241 Wld. 6. 2 il
ol WA oledRaiPR .0l 10 Uslofl wlolidi dsldAIUIDd ¥
Giiu—gleloll AHAL] A19d 81 UG 1 Rd] SIF SRRIRIR oY
4 ¥l MAUIEIRAA 21H13] wlall dRJall old] 2ol 855 Beil
s41 AHIe AHIZ] wHlallni Ha1sallotl Gedl visHied] &lddl AIEUI
Hioldl 81 al HNENISI, disall UGl Hidldl 81 Aefl dHQ)
GUASd dHIH  HIHADER sieHi  siddlgl  sdl,  uiRuR
UlQailAloll 24:13] wlotdi Sl 2l sURY &dl olgl 5 &ld ULl
8 ol ol oy $SHI Id] sl 2dl €1dd @l al d
A99NH1 UQAdIERAIS 2H3H1Z] llaidi sl1AU AU § A1 ¥
Sl 5 oAedlsl def ¥dlall SIS &Ss o eldl 9di MIAdIElA
£d Rl HuAofl 2U121d SRISHHI 2R 83 al d AiE HIHAAER]
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URoiedfl s1eHi 2431 dI1€] [Qpey vlal e1dl sdi MlAdi€ldf]

GEElold d YO IS Adl HHIA Gl EID] S B,

d1€l of. 2 oA ddofl GURAsa YGiloflHi Bde duIAell URl
o. ¥ Hi (WRAIS ook AHNUd ol UG 2AId?] sl R o, ¥
YRIRA B.) A Hxolofl eslsd wLNd & 3, "A did udl & 3,
eldiaiof] 21 A1 A 22d1 243 1 UB A%¥sIH A 5AAd ai¥fl. A
did udl B %, elddi UAUIElRA ARl A2l Aol Wklisall
HSIoH ™A B, AIBE ¥ ¥RIA B 5, S1éall AIEQA FHodA A
Al 224l 1y B. A did wdl ol 3, sldHi yel MAYIEA
dIEUIN] Rd| RUI AHall WdHi ¥dl HIZ2 Ao S 2d] A419d
o€ll. A did wdl a1€fl 3, o 22 A8SI AHUIN EIEHI GiY B,
A did vidl oell ¥, Ax%SI AIHUINI Rl Gllcid SIS €2dIAY
YRAd1 A A1 SIA Y S ol

q1€l of. A ollRA ddell GURASd YGilofldi Bae dulRiell TRl
ol. U i (UR2AIS ook AHANd o€l Ug 2RIl sl YA of. U
YRIRA 8.) A Hxolofl eslsd wLNd & 3, "A did uil & 3,
HAUIERANA 2 1E] AN HIHAAER S1E AN R Y SAYA]
HI2 €1d] S B. A did Wil B B, d HIHAAER S1éAHi [aefy 2119
d uddl A 41 €191 Sd B. A did Wil B 3, HIHAAER S\éall EId]
G161 A5 AISIAR 27 A%¥SIH Sl AIAAI AIBE A ¥RIA &
8, dHQl uig A¥SIH dug. A did uidl B8 F, HIHAAER AHHF]
A1A SRl A#elall Rl 6ied oig] Salal] gsH Sl B. A did vl B
3, A HIHAAER §SH A1A AHIA S1T21ld s olefl".
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qigl of. 4 ol ddHoll Gusd YGiloflai Bde dulRicll TRl
o. § Hi (U ciclR A ai®fl URg dreIad] sdl Wi o, §
YRl B.) A Hyolofl eslsd wwId B 3, "A did il & 3,
U(daigleil S1GoeR SALH AGA AiS—U ol §sH GIFSIE Yel sIRIAH
1Bdl B. A did vidl «iefl 3, ARl A&l UIAUIERAG V™I
¥4l Hizofl Rd)l UuRA 9l A1Ad] &ldI ©di 2] algl @ldig]
A vilg weidlA €. A did vl aefl §, 2RI Vel Al
U(AdIE€]all VR ¥dlall A % 22 AHIAd] & JHal d R Ao
slef A2A1all 24194 atefl",

" A did vl ol 3, UlAIElRA6ll VAT ¥dloll A25SIdIN)
Rdl 21194 gldidl &slsa g vl ¥eng g.

A did Uil & 3, RdIAI AUIEU] GIGid GA ULISIRl YR
UId sd1€) &Ad] 3. A did vidl B 3, A d2d SIS SIP1N A|
SIA A Y s ol A did vl B F, HRI AAURaI
AIEdIHIHT A A1 SIY BAY KA oiefl. A did vid] «iell 3, A
Al otf]l [@Qara Aedl HiZ ¥endd o8l 3 dxi A Y€l eslsdl
¥RIAd] B. Hal s1eall 2sSHIl HIS 13/ ddIddiHi 241A B ¥
Al & sg © 5, d AU €AY Pl &l A Hisel
AMAHEIIRA S2d] Y. AAIRI E2dIA% V. Bde duRIAi F1s sdl
ELAL O AR AHIA B. Al €2d1A% A1 EldId1of] Hlaial] &.
&4 8§ © 3, I el 2RIl ¥Hloioll €2c11A%Y oiell. A did vid
8 3, pl €dI¥Hi udleadR dils di€ld iy a@fl. al€l
cllaciga diaiofl ol aRAHI HA] B. dioll &1 HIRI Hel
GVl & al A HRI 2RAd B al ddHall dIRA) BAId B. A did
udl & 5, ool 810l S1Ef d 1o 41 VdAi UlAdI€]lAol Sef



RS.

24 2. [E. 2. 6. 90/2023

2 ol d 203 Aieatiy s V. A I SIHAHI GICall Eldiol]
2sSai aigdl. A gia vidl 8 3, di€ldl Hidls] 243 688 UaIS ol §
ol ol3fol] EIIH] 2Y S oiefl.

A did vid] aefl 3, ulAdi€lofl ol AR ARdIHI usId]
Adl @1y ial Al daeil gnl Yoll 2] F VHRI VdAHI &d) d
AHIA oig s3] €19d). A did vdl ol 3, eldiginl RdI RIYR
U(AdI€lall Vi ¥dioll Aoy S1¢f 2] 2A1Ad ai®fl. A did v
oefl 3, HIHAAER SIHI AUlAdl SAHI HIHAAER Rl Y&
sdlall gs¥ s2 A4 dididl defl dell [alei 2419 d Ygdl &ldall 2l
eI AN evid s3] €Ad). A did vidl defl 3, ulQdi€lA viA
YAl usigdl Hi2 Rdl ot s3] €lAd 3. A did wdl «¢fl 3,
U(QAIElRAG 2] AIUA] of US A2d] HIZ2 A A1 WIR) €1d] S
& 2Aal Wlé] Yailofl i1y 8.

HO eldioll sIA Ais—co &l dIg]l o. * wIHACHIY AHIGIY
anglefiell 2die U Yatiofl oliudidi AH41dd 8. d Yoiloflai g€
o. ® oflRA Aol 2AdUIRAHI €Idiol] &SIsdlal A3Hal AIUA O,
g1€] of. R oA dHoll GURlsd Y¥oilell 8601 SAUIHI 2419d Bde
AuI ol Hyot 8.

"HI3 VR SRIUER AHHI B 2ol Aall A ciGiR &IG Hal AIE
ol d #1F gnlefl HiZ A o B. A did udl ai®fl 3, Al ¥lot A
ARl dl9d & 21a anfefl laig] § vig ¥eid ©. A did v
a®fl 3, qiediofl Adsdai 22d] gldl 2i3dll [Qard HIRI €2dIAY Hi
gl Q d 2% s oiefl. A did vidl B 3, A SIF A AHilAS]ol
€2d19% 11 S1A Y s}l ol¥fl. di€lofl ¥Hlat alecRotRHI 241
8. A did vidl 8 § HI13] wHlol AHal dI€loll ¥flal YR dl2dUR oldR
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ol §RIYER AlHall AHIS) 2A1Ad B. A did vl B 5 41 oA A1
HRI 21l A2 US . A didofl Hal Yo ai®fl 3 41 A2lal A1 A
AlHa AlHIS) SBAR. A § vl oiell B, uAlcEAA Yuid il
2lIal 22 el ASIRI AAal d Jd 21 AlAHIS) sBAI.

A qid udl & 3 U[QAUIEIRA HF A1 2dI Gllcidal 3
HIHGER S1ISHI S B. A did il B 5, I 2N U ddid] 3]
EURI A%SIH SAd B. A HIF] A&l sAAd B. A did udl ¢l
3, d A%sIHAi 2] A ciy s AG dUd. A did vl B 5, A 3
Uoslol €2(341al 241 &lda] €1 AHA A B. A did il & 3, A
ldioll sIA A A1 eldiofl sIU] 9 scll B. HaAl vioR aiell 3, A
3AHi HIHAMER co [EuH HIR ulAdI€la Rdidi 242s14d] algl
ddl gs sdl.

A 1) ool Sl.A1.Ad. 2R, HRSA HuER( sAAA .
A did udl & § 2119) SIS AUNE A 211 SIA 1Y S} ai¥fl. A did
udl oefl 3, Sl.AISAdAR. ol HuRll AEsE] A AwsiAi

AR Rdlofl ¥l €xiidd &l AY eA1Ad &8l d 241 §I1A Y
s olefl.

A did udl 8 3, eldigiofl w21 A1 A 2d| A S\
Uy si A sAdd aell. A did wdl & 3, sldall ulddIE€lA)
AHRI Al A¥Holl WIS HSIolHi ¥ &, A did wil ] 3,
U(dai€lell 816022 SAYH AiS—U ol §SH Hlal. AR &IF5IE

Yl Hioy BA B. A did vidl B F, RAIHI AUIEII GliGid oA
yaisiRl 9 UldlA sRaie &Ad] & A did wdl 8 3, d gaid sie
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s A A1 1A %Y S} ol?fl. A did uidl B B, HRI AU
AdiEd1HIHI F 241 S GAY 5 o],

A 2 eldl elvid S} d didd B. H HIZl €191 RDHI AG
dud d€fl 3 "GuRsd &slsd ulAdiglAel unl ol 21l s
2dl UlAdIEl0i.R ol ol BA cl2dRoatoR A oi. 20 (Yol Ad
ol 59) Uslell 1o ¥Hlol) Hi aslAluIFa A cirveiEioll A3
AHIdd &l "

A did vl B 3 AHR> UR Hal dI€lg WdR A%SI dA1Hall
211961 Aol As U2 B. A did vidl B B slciAi S1E ol gsA slaiel]
AIElRAGll WadHi A A AUl MQAUIERN ddall WBRIIS HSIaHI
Aol Aol VdR ¥ . A did uid] a1efl 3, A1 2 UlAIERAalI
UcRdi ¥dioll aNl ¥ofl siH] 22d) 2419 8. A did idl «1?f] 3,
AHR UlAdIElRAG 241 4 Y] slddl EdI of 81 AHAA R Gigd
Sl WAcol S &dl. A did wdl o€l 3, ulddiglAa daail
VR %¥dl HI2 dIEUINI 22dl RIdIY Aoy SIE As(CUs 2d) A1dd
a®fl. A did vidl B ¥, dslCus 2l 2iciflof SIS UUAYSIH A I
SIA %Y s olefl. A did uidl olefl F HR HRI VMY 1)
A1ydl of 8111 § AslCus Rdlofl did Wld] ¥eng . A did i
ol 3 ulddiglA ol &l digginl 4 &l AIg— Sl &1
Aol Vi 211941 ¥dl HI2 e SIE 22 o &ly UlddIEld]
¥lol 22d1Hi usidl Adl 8l Hal ALl U(AIElAAN sIRuH] 1)
ot S B Adia vl oiefl 3 § ARl &ssla weld) @ldl i W]
gslsd weng 8.
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HIH Al SIHoll dIE] Aol Yailolai uldaiel a&n ulddiglo
UdRal ddoll Wd2 A14dl ¥dl Aal 2lISl, g, 2se Udldl
Gux AHeldell Alyagil digdl dgf ¥4l 12 UlAdiglel H.ai.
10R Yoll A.ol. v9/UsI-R ofl ¥dlotoll G g ¥l gllyeR
Al A1HIST AH1Ad & dofl aRAL] ydell ulZin das &g AP0
GuR g adal s3lell ydefl ulZa das wuigl sl2dreidR dAHHI
Al ABS| AIH RS A8l SRIUER RS ¥ AI] ASIY B. F AI2R
20 g2 Uglalgall 1IsI 3191 A1Ad B ol 241 22l ulddig]l aa
A¥oll UldiRall AeA iU ElElall duide] 22d &, IR Yo Uy
sl YRl 242118 41 2dlall Add 3d [Qatl SIS 21404 (Aatl SIS
21s21s BUIDl ol BUAIdl Sl AHIAA & Al Al Rcll R
YlAdielRAol Wdlefl %aflot .0l. 20 del . of. UoU Hi %
HI2 Aoy S SIE 2] 8d ol A2d 5 [AscU 2dl ol d
gslsdoall dig] gosir s3] 82Ul B,

ug d1€l of. 2 ol GURsd Yailalai €2aIAY YUl Aal SIE
sHl2R LdRl SAUIHT A1dd UA A¥SIH AIS—Co d?l ddll 2419
sié sHIHR edRl IR SJAUIHI AH1Ad 1SRN dAIR) AdI [ARAUIGH 1R
SRl A 8. AHis—Co AT Y SAIHI AHIAd oIS § ¥ SIS
sdl#R dUR sA & d dU Adl asuHI uEAH  [Erd
ol2<Ra12Re] SRIYER 12§ ¥dlall 22l (2AISIHIN) €21dd &. AjUR
qigl of. A dl dI€l ol. R ol U[AUIE] o, U dl R ol Wl
¥Hlol AaisH A.ol. 109, UAW (dI€] 6i. 1 di 2 dll), 201 dl
you (ufddigl of. 1 d@l R ofl) olzdRetdRe] gLIUER dR§ %l
2dlofl yd (kA 241Ad] 8. dledRoioR &l gLideR g %l
22d1€f] S R A%SI 2A1H g WU & Hal d Rdlol]l A1 ¥ €]
ol. 2 ofl ¥Hlol A.ol. 209 al dI€] ol. R ofl Udloll ¥lal 24.al.
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U9 FISI%S AH1Ad & ol dIg] ol 2 dl R ol ¥Hlelal @19 yd
(€211 ds ulddiglilell Wdlofl aallal .0l Uou del 1.0, 20
A1dd 8. dI€l ol. U dl i€l ol. * A2A & 4.0, 202 d¥l AH.al.
U9 9 el AIAd & X as:udi SIS digol s3] eldd 8.
RIRGIE dIE] of. A del UAIElRAA] w¥alal U Yl A2] 2H19d
8. A deuRePRY] geideRdinl Il A%SI d§ ¥l
dlisidizel A19 digl of. a4 d¥l dI€]l ol. R ol Udlofl xalaiatl Qa1
U2 e Aal ¥ 2d] AN ¥l g2l [EiA dais @ & d dig] o,
2 del UfddiglRAlell wloioll el Ul 2dl UlAIElRAI
¥Hloldi oA & Ayl UAYIEIRASfl %3lol 2.0l 202 dI Uoy
AR A1Ad 21 5 ¥ SR 2ASIHP odidd & d 2dl
u(daiglloll 28RlIs Y 14 & dial UlAdIElAlof]l ¥laioll &E
Yl &1y dal dI9) Ao vigd UideRIofl ¥lot 21dd & e
Busd sl sHl#Rall oSN tleiyds dAIB Adl UlAdIElAof]
¥3Hlol 21.0l. A0 Al UoU Hi ¥dI HIS dIE] ol. A A R ofl .al.
209 d¥l U9 ol 2l Uel % 22l Ulddiglilell WdRHI 14 &
d RdIR e SIS 1Rdl FRIA Aldd] o], 2 AH1d] slef
d1ElAlell 58Ul H¥ot ool 22l eld dl diglARA UlddiglAl uid
[AscU 22dl & dof s1& sHlR HIRSA Uy A¥SIH SAAY A &
U 911414 dg slef Uy AxsIH sAAd o1€f] 24al dotl uel yel
41l UId UlAUIElRA YA 11410 2d1 R A0 22d] 241dd
gldloll eslsdal AHeal 524 oiel.

1 513 Ais—c9 &l s1e sal2r 2l Ricwd garllengd llarulia
AUIRAdIH] A19d1 8. AAIRA dHdll yatlelldi Gazdurmai A1

Sd U A¥siHall eslsdal AHol HINA & Al ¥ A%¥SIHol] A1)
25 25U dUIR 5] A WA s8 © 5, UAYIElAall Hsleie] €]
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~

ol. 4 oll giedidl] [Aesdail Aal Yl sI1A1 211419 A41Ad &dl. A
did Wil 8 %, 1 1d) dIg]l of. A ol A2 iy UL AR V. SIS
sHl2Ral Adld Ydicioll sl Gde duRIHI UH YBdl ¥ ol
¥l 8.

Ad1d :— da ulddiglell WdHi oflesl S1gS2d] FRAA & 3 2

¥diot 1= Hol ¥ d duid sHliel HIA diglotl A&l Yg
dieqiol] Mesdof Haa defl d eslsd g sel g o8l

A1 51 sa{121R0fl Yaiioflefl uer ulddiglRAal Wdlofl alor H¢
ueiudl Hie [Ascd ofl%l 4l olell dg 285 UR 241dd & ial s1e
sl 2R A 2Ad A1BE dARIR™ dHofl Yotiofl a&il AAIA daofl s
ERUlal s12 sl ddls sd s1HoM13) AA2d §, UF AXSIH Adl
dofl A18 % o150 AR A B dal of Hicidlal slef sREI o2l

ciRdl YRidl (EellHel] saH 20 Yol ¥AR sl ULl RUfsd
gredl el 5 Uld ulduied 52 & d &slsdlall HRdcdall AHIUR
u2el] slef Aeldd slef slojol] AAMESIR AU F¥YIAEIR] 243 YSIE]
AN, dOl A eslsd wHRdcaHi & A AIlAdd $2g US. RIR s
&slsdle] 2Rdcd A1lAd sl As QUlsd ciyRIA] &ly AR AH
S&UIM 5 d QUlsd uR Alfdddlell ol B.

BelgRel — (8) B A ¥ Jodl sAl &ldigf ¥LId & d HI2 S
AEIGAA YSIE AT 5 B ol A% s41d1 241 d] A €8 8. A
Al 52 A 5 B A 9Jodl sl 8.

(u) &slsdl § ¥ d ulduilEd s2 & deil SRV, B ol SCI%IHI 214S
¥lol & A HI2 Uld 6SER B ddl YSIEl AEIAd AT dG A &8
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& d2l d ARM &ldiell B gosik 2 8. d &slsdla 24Rdcy A
AllAAd 52 .

AIH ¥AR dIE] A1Y S8l &1 5 UlAUIE]l ai. A al R ofl Wdldl
¥Hlol A. ol. 10 Al UoU Hi YUl HI2 dIE] oi. A Al dIE] ol R
ol Vdlofl aalol 2. ol. 209 dl UAY ol Azl uAEll ¥ R
asiAILl UlAdigllell Ud ALl o1 & A RIS YRl Ao )
A2d 3 [Asc ofll 2d] B dg dI€lAA YuUR §Y US ol d
eslsa 2ied § [A. giud sl AH Ais-3U &l asd Hal o. 2
del R ol YJR $dloll oI SIRIEI YA UIEIRA U2 28 & U
el dIElRAIRA EIUIdINl dIEAR 2d RAUIR 20 2d] A2d 5
[AscU 221 wlddIlloll VR Yl ¥dl HiZ2 & d 2431 sigf Yrid]
Y 5 ol€fl & dul dscdls dl 243 S s1e sHlHR HIRgA U
AosiH el sAAd oefl. ¥l gl ulddiglledl udldl
yHloidHi ¥l HIZ dIEAd Rdl RIdIY oflol 2d] &ldidf]l &slsdl
YRUIR A1 [a1vg0 2R-1A B.

AIH IEIRA dRE Y SAIHI H1dd HIvlls dl e2d1d® YAl
YIS0l Sl A &5Isd U Id YAUR YR & 5 A, 2RId s
giglal eldidi d1€lA dHell Vdlofl walol 24. oi. 202 d&I UL HI
2gf UlddiglAlell Udlell ealol 1. ol. Uou d&I 20R Hi dIEUIN]
Rdl 1A & dH of Hioll a2l UlddiglAl ddoll wloii vdl HI2
Ao Rdloll GUAIDI sl aldiofl eslsda Hlidll vie(lR ¢jd s &
¥¢f] (. 2IRud SI2R. €l. Y. ol. 136 /0709 ofl SIA His—3U €]
g5d Y&l o. U Al R ol ¥UIG &SRHI AUNE & d vl 8.
YAdlg] BUR Y0l HEUiSol Sdl Hgl of. 1 d¥l R ol Yo

ciSIRHI A9,
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HN Eldioll SIA UAUIERN &RI gl [61dga Y s3] ¥ 8516022
SAH A A ddl M(AdIElAall YA IRAgf HCUiSal.

[Q. 21ud sie Ais—3u &l Yal o. 3 Adl v 8SA & d YAUR
Sdlail Gl UlAIEIA U2 B 8.

&ldoall Eldiall SIA Ais—9 &l UlAUIE]AT &R1 di€lof] €141 2R
dgll Hollg gsHoll 2R olioid digl wdlol Aol Al Ul Al
A1E—¢, 3d—(5) () oA 518022 Y2 Y sAUIHI AHIAd &
doll Ul ai. R0 &fl % Hi of]A Yyoiofl eslsdl ¥eNdd 8.

(R0) dIElA s eldl A4ci8 yRndlA Gl 5, 2T 241 SIHall
U(AYIE] ol2RaidR d1Hall WS Uidl of. €T Yl oidl A4d of. 201
dell yotl A4d of. 59 /Usl-2 ofl 8522 3-33~39 ofl Vidldll ¥{lai
AHIAd & al 1 Udlofl ol U 2431 UlAUIE] iRl Wlis

HSlol HallddIH] AHA1AH B AHal Al AHAHIRI UAd1R A19 gyief] 28]1A
1.

() 2431 Al siHoll UAdIE]l dl A UlAdiglall UldRa
UHRI UdR A1l ¥l Aol AHH] ARYERCI 2SI HNE 2522
Udlofl Gue AlGdlofl Alwaug dladl — dgdl Hi2 2RI A4d dl.
10R Yol Ad of. ¥9/Us-R ofl ¥alofl GaR g ¥yl FLIUER
Aol A1HIS] 2419d & dofl 9Dl yd &l Uy as &g 41917
efl GaR ad ol &3] &l yd el Ul arg ¥ viell sl2dRatdR dlIHHI
Al AYSI AH RS Al SRIYER g ¥ AI] ASIY B. F AI2R
20 g2 Uelalgoll 2SI HIS AH1Ad B. Aol 241 2] 243 MlddIE]
dgil A1 UlAdi€loll UdRall 24041 Aivelelall duide] A12a 3
2121 Uo dN sdl Ul 4211BY] A1 22dloll Add A [Qatl slef
AUAY [doll SIS As2ls GUAN2I, BUAIal s3] 8d YA, Al A
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2dl Ry 2H1 UAUI€lell Wdlofl Hloini 241 Rl R
A1YU] ¥l HIZ2 Ao SIY 2d] 18d ofell AAed § dscdls d)
ai®f].

(RR) 21 10l d1€] iy seHAHIY NIl Hids]d
al2dRa12R diciief]l Ad of.a0a ofl %allot 211 Ulddi€lofl %3laldl]
UZH d2s 219d 8. dal Yo Hidls anief] (e dAdie 52 8
Aol Ha Udloll «loiall Hicdlsel aelae guiku udl siy,
adefl [A3R s1H dotl I AHIMIS gAY 2Nzl s3]
8B 8. dI€] o vl ddofl ¥leiell UZH GaR VLI BRIIS HSI]
Al & AR UlAdI€lell BdR d2§ ded 5 ol2deidR dl
sLIgeall A1HISIofl aAef] 2419 yd Uil diofl BaR s
SLIdeR dAlHofl BeEHI AW AHI &l FARJAHEI AHI] ]l
A11dd 8.

(23) o Hidlsoll delaesdl 2ia el 241 SiHall dIE] LUR
dl.ou/ou/R099 ofl A% A1 dI€lofl 4RI Ad o.20R (Yol
Ad ol.v9/Usl-R) ofl 5. 3.3R.39 dl¥lotell G dRg i
SLIYER 2N1Holl [RAHIS] 241Ad & dofl uell yd &l ulZd as a¢f
AP BdR A28 Ydal 3ol yd el ulHAH s ¥yl oledRaloR
AIHHT Al ARBSI A1H RS @Il SRIUER 2§ Ul ¥ AHId] USRI
® d IR 10" g2 UslAIgall sl Hidlell BUAIDL Gueilol 23]
AR Uo dY GURid¥l s2dl &l Aal Al Rdl ¥ A dI€ld]
Udlofl eaflatdti 21941 ¥dl Hi2oll AsHI12 2A1SI {19 28Bd &1 d
2dlofl UlAdIElA 21H] dIElal oy UURY! s3] Adlgy ¥RIYdi
AUH] dIglal A1 22 dIE]l oiy 52 Ad] AU FRIIdT 2AH] U(AdE]
LRl el saseMledl sAANHI 2d191d sIRIsHHI Rdl 2ol U
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A4l Aal A1 Rl Y&l @ d A8 AMd ARY Y Sl ¥ 53]
tqiRl dl.s/ou/R0a9  al A% dIsRUIHI AIYd]
dl._RU/U/R099 ol 2dold SRISHHI UH o.aR—3 dlS Uy
818 U dAdlol el AH di€lad dl. A/ 0ou/099 dll Y|
o.SES/dB2—/SI.U.c¢RA dl G¢R3/2099 &l SJAUIH]
AIA] URg U] 2d1PId SIRISHHI [0RISI of Alddl AHal d
£41ol M[AYIE] iRl A1 dI€lall ASHI3 2] WS alividi 243]
dig]l LURlI HIHADER S8 AHE dIl._RU/U/R099 dl JAY AS
AMd 2R sAIdi AH1dd ¥ o.%Hla/ arll/’19/099
dl.Rec/u/2099 1 HiHAdER sl& Afsed] saH-U &80
UIRRIRRN £1d] 2% sAell SRIEI AAofRuIRal] sIRIUIE] SUIH] AHIUR]
ddl el sUIAI A1Ad UG A1 AHY 2NN ERUIel dIE] IR
US| ofividl 22del] 241 UlAQdi€lal slddl A1AUI Edl &cll Aol 2]
gi€lal A1HIAINRA ¥RNAd &g § "[Eaiof] Yl eidar £ ugl aal
2dllof]l uy9yl s3] A",

(%) d1gl tarl Usl aivididi A1dd ASHIA 2d] A
YAdi€loll Wd? A1ddl %dlall 2al Uo dY BuRidell 22dlall
BU1a1 BUEiIdl s3] 28d! AAal dIE] £4iRl WSl alividl 2dl Gue]
A UlAdIEld AHHRI 2SI, Ging, 2522 dol Wd Buxd] dul
¥33] dg diddl de ¥dIHi Yol ¥ Y5l 2al dsdls usdl gl
A Ufddle] edRl diglal AH4H1RI W Rd] dgeld sdl [daid]
Sdl dI€]l 4Rl dI.e/S5 /029 ol A% AHAH] MlAdIElal s
AIUS—AUSal| 2dl BU WelRl ¢filal €215] UcR 2dlofl Rl
4R aivfl edi 21 Ulddiglall yd el ulEa dars ¥dl diglal
UcRofl B2 UlEH dRsoll YRl BU SRIUER ol ol2dRaldR ol
AlrisiAlofll auell uAR adl alsi H13 oflega oy 30 Eqiai
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AH1Ad 8.4I€lof 1Y S AEAR ARSlojell & A sydl  yal
85¥ SUI ARy B,

A1 S1A U2ISRIA ¥ €19 S 8 d QuildIsRall Hal GUR S 8.
AUiIfEISIR A2d g] d idofl SIEIHT SJAUIAHI F2Ad1g HdIHI 241
dl —

An easement is a right which the owner of a property
has to compel the owner of another property to allow
something to be done, or to refrain from doing
something on the survient element for the benefit of
the dominant tenement. For example - right of way,

right to light, right to air etc.

An easementary right is almost like a privilege,
depriving which the owner of one tenement has a
right to enjoy regarding that tenement in or over the
tenement of another person, by reason of which the
latter is obliged to suffer or abstain from doing
something on his own tenement for the advantage of

the former.

Easementary right must possess the following

essentials:
1. Dominant and survient tenement

2. Easement should accommodate the dominant

tenement
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3. Easementary rights must be possessed for the

beneficial enjoyment of the dominant tenement.

4. Dominant and survient owners must be different

persons.

5. The easementary rights should entitle the dominant
owners to do and continue to do something or to
prevent and continue to prevent something being

done, or in respect of, the survient tenement; and

6. The something must be of a certain or well defined
character and be capable of forming the subject

matter of a grant

DESCRIPTION AND ANALYSIS:

1. RIGHT OF WAY

There are two classes of right of way
1. Public rights of way which exist for the benefit of
all people. These are Highway, navigating way. Its

origin is in dedication, express or implied.

2. By way of Private rights of way which is vested in
particular individuals or to owners of particular

tenements; and its origin is found ingrant or
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prescription or to certain classes of persons or certain
portions of the public, such as the tenement of a

manor, or the inhabitant of the parish or village.

An easementary right of way is created by Express
grant or by immemorial custom, necessity or by
prescription, or by statute or through private
dedication. The term "general right of way" is applied
to private rights of way on which there are no
restriction except the necessary qualification, which
nature or the law requires regarding all private rights
of way. Actual significance of the term general right of
way lies in its use in contradistinction to the special
limitations expressed or inferred upon the user of any
particular right of way over and above the limitations

thus imposed by general law.

Apart from statute, the determination of the question
who may use a right of way depends upon the nature
and extent of the right. If the right is created by
grant, the persons or classes or persons entitled to
use it may be expressly limited by the terms of the
instrument, a grant of this kind being construed, not
strictly, but in accordance with the apparent intention
of the parties. As a general rule the persons or the
classes of persons who may use the right must be
ascertained by construing the instrument having

regard to the general circumstances surrounding the
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exception of the grant. The most important of these
circumstances are the nature of the place over which
the right is granted, and the nature of the dominant
tenement, and the purposes for which that tenement
is, in the contemplation of the parties, intended to be

used.

ya edioil sid ulddigl A=fleng sRicig aNaielul o
ARcAUIRIgY HI2IEat 1Y AiS—1¢ &l 2% SUIAHI A1 & FHI AHL
Aol ARAURIAHI SIBceR sAH] &slsdlal AHal AN & dAHY
ulQaiglAlall A, gslagfl &Rl sJAIHT 21dd Bde dulA ol
¥l B.

SRldeR YsIA AR © [Qar Fedl o B, 241 ¥floioll
e2d 19 sTall AIR 12 Yl U 9y &Y &1, A did Uil B 3, I
%¥lol di€lol] aloiacll A3 A41Ad] B. A did widl B 3, HRI €8]
aiglel]l ¥lol el AH1ag @A dl Uil @l grrdeR diofl ¥l
A19. A did vidl B §, A 241 gerdeR didf]l ¥lol H1Z UIRA of &Y
dl § di€loll ¥aflot 4eMl uelA g cigl. A did vid] B 3, geigeR
qiofl Hloiall €2dIdy A B. €2dId% didfl Rlasd wilel a
£2d19%Ai dofl URA dieA2d 1dlall GAU ai®ll. A1 E2dIA%i
d aloiell URIH d280fl GiEQ oAl A6 BAU &1 dl d did
Uil &. Adid uiél B 3, 1 €2IAY 1 EldIall SIA 1Y S ol

A did ud a¥fl 3, BUAsd €dIANHI A ¥Hlaldll efRw
GlI9RA Rdlofl BAY 1 B. A did uidl o€l 3, d ¥alaloll e[@Q)
HR AoUd Rd) &Y Ad €2dIA¥HI YLl AW &1y d &slsd
“UIgdl ol IHER SIei § U oild 8.
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A did uidl B 8, HIZ] ¥laiofl U3 EN1A i€l 3ol
A19d] B. A did uid]l B %, AR HIHADER S12Hi G dIE]RA)
AN €1l S} of &dl. A did wdl B F, AR UYH HuyA]
AId sIRIsAHAHI 2RY s, &9 § S& © B,H1HAAER SIEHT M
eid) s2dl.

HIP ARcURIg APIEdIY Hal oig diAdl of Aldsg &l
dif] A1NIAd. AdId: A dHRI RAUIRIol AIEatIHIHI dHIA
HeH Huydll 2ad1d SIFsHHI 2RY SAl RIRGIE HIHAAER

s12ai €1d) sd) A wRIAd 81) dl d 8slsd A1RM 3 uidl?
%¥d10i: dl d eslsd ARAN.

A didefl Hal vk ogl 3, yAH A Huyol WiaId
SIRisHAH| 22 sl 3 HIHAAER SI2Hi 1] SA). HIHAJER S

glgoid gsH AN B 3,342 d HRI dSldal WoR &l A did uid]
8 3, IRl AicalAldl eslsd HRI aslaA dvd .

Adid: Aoy 2884, Shwuriai 211 2l BAY o1efl?
¥d1o1: A 13l AlHISIel R2d) 81~ Aol BAYI of Bl
A1 2d] aldida) SIS AMd 214R HIF] UIA o],
A did il B 3, 21AH13] wHlol 9slAVIFd ¥Hlal B. A did

udl 8 3, A ¥dladdi guidl guid cligael usdl 8. dIgaII
uddlofl SIg Aol 1 sIA Y A aell. A did udl ¢l 3,
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SeldeR &l Ax%sI AA ¥di Rl U AHHRI HIFA @19 diof]
AHARI gofliloll ¥lof 2119dl .

A did udl a®fl 3, d el cidloll wHlaHiedl 4241R)
ciefl 241 A &l AIH ©di dIElRAG wHlaHiell 48l UGl
Aal il 2] Adl oid] &85 Boil sl d &slsdl dIHER SIEH]
“Hudd 8.

A did vidl & 3, Al SIA HallgesH ofl AU olIHER
elgs1e Yell eRdl. 3Hal A didell voR oigll 3, cIHER YRid
elg81eHi o1 asladlA oiss] sa B 3, eldioll AR oflsia Yl
qe1dd uRRYldl «ad]l udl. A diddl Ha vioR al%, Rl
AdURIall APiEaIHIHT ¥RIAA oIHER SIEHI Rd] MYINd
&Jdldll eslsa sAl sRENAR AUIddE 8.

A did vid] B B, olIHER S1Eail gsHe] S1E s yuRdy
S1d $d1 AIAdl. A did i) B 3, A UARA¥sIHAHI A 28] sdl.
A did uidl B 5, 21 UARAYSIH ollcid HRI sl SIE diul 2%,
SAIHi 2419d oiefl. A didell Ha viciR ol 3, I UUAA¥SIH
AHA oisM GlolldgiHi HIAd § 334? A did wil B B, s1é
syl edRl sAIHT A1Ad UAAwSIHAI dIERA ¥lal of]
4R Rl AI1Ad o &dl, AIBE AYHi ¥LIA B 5, d R U]
ollVd &dl. A1 22d) US] alividl dlieid sAuIE s o],

A did Wl 8 §, UAA¥ s1d Y¥ol HIZ wloiell A1€HA
qi€lefl %alal 211Adl 8. A didoll 3Ha vieR dell 3, H1F] ia
diglefl ¥loiofl 4 ¥ A2 241Ad B doll IR HIU B2 6. A
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did vdl 8 3, Hidl ¥flololl e@@l YAl G YA Ul «
qiglAlell VR G211 YR B i Pl UARA¥SIH &Y d A# SIS
Rl of &d. AIBE AYHi ¥LN1A B 3, 22 A1 ¥ oldl sREI B, d
22d] Ul oivd &d.

Adid: diglAall UaR ol yd o1yl i A1) 215 & cidl
aHRI &R Y ¥l HI2 ol R 8¢ 56 ¥ lataiell UAR 142
¥Y161: §RI YER, ol2dRaidRoll AIHIS &eS 2RI VR Bad] 0.

A did uwdl & 3, Alaisicll Rdl RUIR dI€lofl slaiai
AAHRI S1F R alefl. 3,d1€1A 21412] 2d) USd oiel.

A did udl oefl3, AHIF Ad ciciz—a0 dlofl «Hloiall
e@Ael uRiH yeigdl 21 2413 ¥Hloidi 2d) clol1dd al
AP W2 688 Bl sl 2d) clalIdlA A ugdl A%¥SIH Yd
A A4d ¢i. 201 dIn ¥lalall BaR-ulBia yen Y Sief
clalid] 2SI o8] 21a ALl o uHHIR] ¥l e@er &l Gar ¢
qi€lell ¥Hlel ¥ SIE 2 o &R Hal A ARN &slsa guiadl
NN ial Wzi wdiol A1y &. A did vl o€l &, 411 &slsd
ouIgdl gRIEyds vzl ¥diol A1y A did uil oigl 3, vuR
AHR 81 R dI€lAofl %Hlol 4 419 o o1€f] 2Aal W12) &SS
Gell 541 W] sidaiglel sdl al eld uld] Aie BUR Yl
A1Y & Adid vdl oigl 3, SIg Rd] o &ldI Bdi §16oeR s5AA
S}l 8. A did vidl o€fl 3, VAR Gl AHPIAHI AHIE] ¥H]otol]
E[ARI Gl 2HA Rd) HAA &ldI Odi Ao Rl ANAY] WIE]
eslsa «weld @ A did uil ol 3, #Rl asldluI¥a ¥loiaiel
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Rdl HAd 8ldl 8di vidl &slsa guiddl BaRldR Aol Y
aiefl.

A1H Hlddiglel] vHis—aa¢ Hivlls yotiofl du1A Adi HlAUIElRA
dHoll HidIslofl Vidlofl «aflol 2. A. ol. Uou d&l 20R Hi Ud] sI3
HiZ del U[AdIElAlof BLIISe] HSlol § ¥ 2. 2. of. 10R Hi 1dg
& dHi ddell 601 A1D WA Al A1l ¥dI HIZ F | ol
Gulal s3] @il B d 2] §RIdER &l sl2ueidR ofl 18R R 1€l
A%5I1 A1H d2§ ¥dl 2AISIdI2 ol 22de] dI€] oi. 4 ofl dlofl ¥Hlof
Q. A. ol 102 dl dI€] ai. R ofl ¥Hlol 2. 2. of. U9 HI HAL]
oif dloioll Azl Ul 241Ad Rdl U Yg UlAUIElAfl Wdlof]
¥flol 2. 2. ol. 10 Al UoU Hi YU &. JIElRAIRA GURlsd
2l § ¥ ddofl Hidlslell «alat 2. 1. ¢l. 209 A&l UY ol Ral
Wef] A11dd &dl d US| ollVid & AR 1 % 2l 2. A. ol. 109
ol &€ Y3l &dl UfAUIElRAlGN 2. A. o. 20R A3 YR & el
U(AUIEIRAIRA AHall BLIIS] HSlot Clofldd & I HH] 22l &Id
gldig) sl& sHl2Roll Udclidl a@l osl ol YaRr YR 8.
vfAdi€lell 2is—aac ol oludiai x419d Yoliofl ofl A3 Gae
duid du1 Adl UlAdIElRA Adoll wHlol d®il BRIISHI HSlal
Al val Hi2 [AsE] Aed ¥ ofl¥l Rdl 2419d & dd] &slsd
giglall (4. dfsagl didl asda aell. ulddiglAlell 2A12flAof]
ailofldi dilatl (A, alsa2l dHell siricuell Ad] sslsa Hivfls
Ad de¢f 21Ad & 5 UlAdIElRA uiA daol erdidioi] Wdlofl xalof
A®ll RBLIISall HSlol dURIRI Al BUeilal HI2 oflxl 241 AH1dd &
W d eslsd o e2d1d® YAl Axda Hag odl. ARjUR
y2isRioll [Ediofl 24(ESR] aiss] sl &l R HIvfls Yool
Sl €2dI1dY Ydlol YA d¢ll U 8§, sREI 5, €2dIdW YA
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gg 29fd 29 uwe oflddl &l & da ¥R (Genuine
Evidence) diRrdlds €219 Yr4iefl eslsa Yar adl el
ol dofl ([A3¢tall Slg €21 YAl 285 W2 of &Y AR d
qRdlAs e2dId® YRidig) YR AN dell o 8. 2421 A
gslsd uel oligdiun 8 § dIglAA Ad] s ais2Al § €2d19Y
WAl A Eldioll SIA Y A ol § ulAUIERAT URY daofl
udlofl oalal d&il BRlisall HSIal ofl GUAI d&ll GUEHdl HI2
eI Rdl RdR oflad 2dl AH1Ad B, A1 A1D 243 A
alldio] Vel AAleidid vl & 5 %1 Ulddigl] Uil dHell uidlof]
¥Hlol Al WRIISall HSlololl BUAIDN el GUCHIdl HI2 EIYIUIA]
Rdl R ofl¥l 2241 &l dl d ol dig] s1é& sl2R HIRsd
YIEIRAA YAAXSIH 5 ois2A QA1 HI2 sAdd o], d &slsa yel
qIElAlofl (A3 VHojHIol SUI LR 8.

[@. g1Rud Sle AH2 U2isRicll Ugifoideot d@ll Y SAUIHI A19d
£2d19® agl dlvfls YraiRAl taia Adi, el A &slsdoll yel
[QAUR sWIg] AU ¥R & § 1 eldIdIN Rdloll GURAI
sl M[AdIElRAG 2A2s1ddidi 241 dl dof g URRIIH 41972 dl
% eldIgio] Rdl M[AYIElRAG dHall WdR A&l HSlololl GUAd
Aol GUEIdI $d1 HIZ URdIaldfl Audidi 2419 dl datiell diglAlal

Q] oiSellot &IR?

eldginl diofl Gu YU sAT Y¥ot ARSI g %¥dl
alsigie RAY] da% @19 di1€l of. A ofl Uidlofl ¥alal 4. ol. 209
d®l di1€] ol. ® ofl Wdlall 3ol A. ol. U ofl € 2A3 AR & Aeq
& A%SI g wdlall dsidie R4 Ay dig]l o.  ofl Wdldl
¥lol 1. of. 209 Hi MALM d R 1€l ol. A ofl ¥lat . ol. 209
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d®il digl of. R ofl ¥lot A. ol. YUY ol A2l WYl UlAUIE] of. A
ofl Wdloll %allal 1. oi. Uou d&il UlAdIE]l ol. R ofl Udlofl sl
A. ol. 20R Y d Rdl 1A & ol Y] £1dI9IN] Rd] 2. 2. dl.
10R Hi A19d U(AUIE] of. R ofl &R Y] A4 & Fofl Gu Y215
ol. ¢ HI A[A2dR “RNYe SUIHT A1dd 8. [d. 2RI sIe d¥oall
YSIEH A 8slsa oigd & MlddiglAlofl llotofl UR oIy
eIYEl WIAERIS] ¥Hlol 241Acf] & dail 51RO A€ol ¥Hlol
HIZ2 "Aos dIs" /GE dIURA B. A1H yaisRidl Yool a&il 2y
Ayd €2dIdal dAUAIR Adl eldidinl dl RdIRI UlAdiglAa
UdRaAi dl Hi2 oflagl sl 22d] o], eldidin dl 1 diglA
Gy SJAIAI A5 YR dl UlAUIElRA ddHoll siuEAR AHIdIS]o
Udlofl aaflatell BuUeilal 2al BUAIol SAUIHI [o1vs0 ¥ A2d 3
ulAaiglAl daell Udlell aallaiaii Wdlsia s3] 215 olel 240 daall
UdRHI A19d Aol &R URI dIURd] AAHY g . Aal A 2d
U(AUIElRAl § ¥ Uld vigd uIdeR 8 Addll w1ndlsl vsHI
2A1¢at Udlofl 21%2113] edlotaief o121 2ol UAIE] a2l dHatl UldR
o uiH] dsdl US ol ©dl &R erfdelel Y A, AHIH
u(daillal ofieliedl of crRUIY &R dY 2UEI ofslot 14 dH
& YR EIUIYIN 2d] dIURdl HIZ2 UAUIElAla e AHudIHi
AH1A dl dIglAlal AAHIN ofSRUlel 14 AH o], SREIS, dIElAlal
UdR 182 2dlall @19 A1dd 8. A1H AAo>d 21§ sodlofloHal]
Rlctia [AuReNAHI Adl Aed § A42Ads wddsd] AHGAl U
UlAaiglAloll dieiHi Aa 8. 22018 A &slsddl UBT sed & %
diglA agl ulddiglAloll daofl eididioll Mesdal Hidisluel
Gl1old URWR S dsR olell ¥ &slsd 21 Eldiall SIA 2. A. dl.
209 Al U9 5 X dIE]A] ofl of I & Al 2. A. ol. 10 d&l Uou
ufddiglAloll ol & dg 2oy 2385 5 ¥ I SIA Ais—v Yl w¢
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HXO! INIH aidoll 6itiR 9/ AR A&l <= of| aisd] dUIQ Adl U
Ad ey A1 8. ¥ &slsd (A, gRIA SIE ULl dHoll YSIEH
olltl] &. €191 2d] &AId &ldIg) GUR sI2 sal2Rall IS agl
dHoll &R dAR SAIHI A1Ad ois dAUIR Adl YJUR AR &
Aol d &slsd HIHAAER SIE &RI AU AH1Ad YSIEIHT Ul
dofl olit 2 & ol dIElAla diedIN 2dl UE] ¥dl AHIddl
vldgiglAlal 24251941 o1g] ddl 42NN I6l §SH X8R Sed d §SH
A1 S1A Ais—us &l Y B. UlAUIEIRA a&l daoll HIBEIRA AIdiE
U2 dIEYIN d] B&l Uo 9y GuRidel diurdl +H1ddl 8§ ;Y
¥R1Ad B. Gif uaisRIofl Yoilofl a2 UUA 2UoY 285 dl 12
sH12R00 AUE du1A AdI, UlAUIElRAlel dHoll Vidlell ¥alal el
dHi A19d HSlal ofl GUAIAL Aol BUCHIAI SAI HI2 EIYIYINT 2
Rldiy oflal slgf 22d) aigfl Ag 2ure 3d YRAUR Y1y B,

AHIH, [A. 2RkIA sI2 AdHoll YSIEloll Ulall of. JU U dY
oldd & &, "dyHi s1& sHlZR &RI UUAXSIH ofl oisA dAR
SAUIHI AH1Ad & A oisA Adl dIE] of. A il UIAUIE] of. R ol
¥lol U ¥ AYsd A&l AH1dd B d 21l A12AN URH 2§ ¥dl
Sig dl 2H1Ad o1®fl 2Aal dIE€] of. R ofl WISl HSlol AI9d
gldio} YRR & AHY il cisAHI M(AUIElAe]l ¥ waflol GaR
dRsoll sldigdini 2A19d & dofl egfler aiiy s1RA A1sIHIT A1dd
& ¥ ulddIglAlall BRIISAl HSlol Y WA & 1A UlddIE]ld
dail 8IS Hslelel] Wd HUl el Wdel @Rliscll Hslel Y]
A1 AT Hiall A1 SIRAT 2A1SIHI A41Ad 8" A Hliefl vicflR ¢fd
) B. SREI §, USR] dE 2y UAd AIvlls del e2dId® Yid]
G101 Adl UAdIERAG VaR AUR o1yl 240 Uidlel] xalofel]
gAdl 8. UAdiglAol] Uidlofl %loial S1g &2 #1931 @ldId] o1l
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¥l UlAgiElRA dloll udlell Guy § A%¥cRiNcll SIH HI2
ol2RoPR § Ao dAIH 5 R YUl AUl HI2 E19IGIN R
Rlaiy sig H19l alell. 2al 241H UlAUIERA o eldidinl 1d)
ARl ASIAIHl AID dI A ddall Ud¥Hi SE AU Y Aal
AoyoRlall sIHsI¥Yl dRId g . AHIH €2dIAD Y14l yel

E1919101 1dl A1dd MIAUIE]RANoll SUWHT .

A1 Aol s1A GI€1A1 RF Ais—ve &l Auvlla edld Y s B
ol dHi MIAdIElA 219Ul ¥l HI2 A 2dI A41AdI & dY Add
¥RIA B Aal d A Rl Aed AS FRIYER U] Rl AHal oflx
A%S1 910 Rdl. 2ial A 3d diglail [Aglol dlsc] aid Gell 53
ol ([Ascl dl aldig) sA1dl UfAUIERA eldidinl Rdlof]
SIRIEA BUAII $UI 6SSER ol dY YRIA &, ¥UR diRd[ds
Il Al B & slecRooRe] SRIYER 2AIH dR§ ¥dl A W
HIA B Aol d Rdlal d1d] As ofl% dlisidizell d] ABSI 2A1H
g oflsql & dal d AXSI AH 2§ ¥dlall 2l A1 dI9)
qigllofl uidlell walol 2. 2. of. 20 d¥l U9 Hdd B,
giglAlell vidlofl aalotall &€ Y3 adl dio) ulddiglAlell vidlof]
¥lol 2. 1. 0. 10 d¥l Uou AHIdd & K] UlAdIElAlofl Vdlof]
ylotdi ¥dl A 21 2419d gldidfl &slsd dadl WIEl &. skREl 3,
A%51 dia1 24| digllell vdlofl wHloidi AR el dIE] .
1 A8l i€l of. R ofl A3 U2 &g UIAUIE] ai. A A&l R ofl ¥l Hi
YU ¥ Al Eldioll SIA dSAR] Rdl 8. Il dIglAlefl A 2l
3] Hioidl AU12Y o],

1 SIA AIE1AT A% of | Y Gloll YSIEI Y KA B.
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(8) Madai Lakshmi Alias M. Rajalakshmi V/s. P. M. Partha
Kumar, 2000 (0) GLHEL-SC 16258 in which it is held
at para 3 and 4 that -

3. In appeal, the lower appellate court affirmed the
decision of the trial court. It held that easement of
necessity had come to an end and the respondent
herein had "failed to prove the case of the user of the
way for the statutory period of 20 years so as to
enable him to claim the easementary right". In second
appeal, the High Court upheld the concurrent finding
of the courts below to the effect that the easement of
necessity had extinguished with a new pathway
having come into existence. It, however, reversed the
decision of the courts below by holding that the
respondent herein had enjoyed and exercised quasi-
easement falling under Section 13(f) of the Indian
Easements Act. In coming to this conclusion the High
Court observed as follows:
"The requirements of Section 15 are that the
person claiming an easement by prescription over
the property of another should have established
that he or his predecessor has been peaceably and
openly enjoying the right of way claiming a title
thereto and without interruption for twenty years.
This was precisely the contention of the appellant.
Both the courts having accepted that contention,
albeit to conclude that the appellant or his

predecessor enjoyed an casement of necessity
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since before 1953 until years prior to the date of
the suit and the only reason for finding that he lost
that right being the misinterpretation of Section
41, the appellant, in my judgment, was in law and
on the determined facts entitled to a finding that
he also obtained an easement by prescription over

the pathway in terms of Section 15".

4 It is quite obvious that the decision of the
High Court holding that the respondent herein had
a quasi-easement was based on its observation to
the effect that both the courts below had accepted
the contention of the respondent herein that he
had been enjoying the right of way without
interruption for 20 years. As we have also noticed,
the conclusion of the trial court as well as the
lower appellate court was, in fact, to the contrary.
The trial court in uncertain terms observed that
"what emerges out of the positive evidence
adduced in this case is that the disputed way was
bound as a pathway from 1963 onwards ... ... This
finding, though in different words, was affirmed by
the lower appellate court in the passage from that
decision which has already been quoted here-in-
above. The concurrent finding of the trial court
and the lower appellate court therefore, was that
right by prescription had not accrued in favour of

the respondent as there had been no uninterrupted
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user for a period of 20 years. The High Court,
clearly fell in error that the conclusion of the trial
court and the lower appellate court was to the
contrary. The High Court had upheld the finding
that easement of necessity no longer existed on the
basis of the finding recorded by the trial court and
the lower appellate court. The High Court could
not have come to the conclusion that the
respondent had perfected his right of quasi-
easement under Section 13(7) of the Easerments
Act, the respondent having failed to establish his
continued and uninterrupted user of the pathway
for a period of 20 years. The High Court erred in
reversing the concurrent decision of the courts

below.

(vi) Ponnaiyan Alias Ponnusami Sounder V/s. Karuppakkal
Alais Ponnayal, 2002 (0) AIJ-TN 1202046 in which it is
held at para 23 and 25 that-

(23.) In this case, the plaintiffs have not satisfied the
said ingredients. Hence, the lower appellate Court is
totally wrong in giving a finding that the plaintiffs
have acquired a right of prescription. Moreover, no
cross appeal was filed by the plaintiffs seeking for the
said relief 23-A. The learned senior counsel appearing
for the respondents canvassed that this Court, as a
second appellate Court cannot interfere with the

concurrent findings of the courts below, that in a case
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wherefrom a given set of circumstances two
interferences are possible, one drawn by the lower
appellate Court is binding on the High Court in
second appeal, that the High Court cannot substitute
its opinion of the first appellate Court. The learned
senior counsel appearing for the appellant advanced
arguments that the conclusion drawn by the courts
below were perverse, erroneous and contrary to the
mandatory provisions of law and as such the High

Court shall interfere.

(25.) In this case, the trial Court has erroneously
found that there is no other alternative cart track
available to the plaintiffs, ignoring the advocate
commissioner's report and also admission by PW 1
and PW 2 in their cross- examination. The lower
appellate Court found that there is alternative cart
track located on the Northern side of the plaintiffs
property, but it was uneven, water-logging and unfit
for use. When alternative pathway is admittedly
available to the plaintiffs, however inconvenient it
may be, there cannot be a claim on the ground of
casement of necessity. The trial Court has given a
finding on the erroneous ground of easement of
necessity whereas the first appellate Court while
confirming it went one step forward and given a
finding that the plaintiffs have also acquired casement

of prescription, in the absence of cross appeal by the
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plaintiffs. The findings of the courts below is perverse
and not based on any material record. Hence, the 3rd
substantial question of law is answered against the
respondents/plaintiffs. In the result, the decree and
judgment passed by the courts below are set aside
and the second appeal is allowed. No costs Appeal

allowed.

Justiniano Antao and Ors. V/s. Smt. Bernadette B.
Pereira, 2005 (3) G.L.H. 12 in which it is held at para
9 that-

9. We have gone through the three judgments i.e.
trial court, first appellate court and that of the High
Court. We have gone through the evidence adduced.
From this, it is more than clear that there is no
specific averment in the plaint or in the statement of
the witnesses showing that this access from the land
of the defendants was used as of right for the last 20
years. The evidence very categorically shows that the
plaintiff has an access on the south east side and this
was being used by her for a long time. It was pointed
out that only in the year 1984 the plaintiff has started
using the access through the property of the
defendants. It is also admitted that the defendants
were during that time on board of ship and as soon as
they came and saw the use of their land by the
plaintiff, they put obstructions to it. Therefore, it is

clear that it is not the case that the plaintiff has been
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using the access as of right through the property of
the defendants for more than 20 years. Since the
plaintiff has an access through the southern side of
her property we see no reason why the property of
other persons be used as an access to her house. If
the plaintiff had no access to her house except
through that of the property of the defendants then
perhaps we would have considered appreciating as
easement of necessity. But in order to establish a right
by way of prescription one has to show that the
incumbent has been using the land as of right
peacefully and openly and without any interruption
for the last 20 years. There should be categorical
pleadings that since what date to which date one is
using the access for the last 20 years. In order to
establish the right of prescription to the detriment of
the other party, one has to aver specific pleadings and
categorical evidence. In the present case, after going
through the pleadings as well as the statement of the
witnesses it is more than clear that the plaintiff has
failed to establish that she has been using the access
peacefully, openly as of right for the last 20 years.
More so we find that material placed on record and
especially the photographs which have been exhibited
and marked as Ext.D.W.3/A in the court that there are
two pillars showing the existence of a gate in
southern side but it has been closed down by rubble

stones. The defendants have put up a strong case that
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the plaintiff has an opening in the southern side and it
is amply established that there exist two pillars
showing the existence of a gate which has been
covered by rubble stones in the southern side. It was
also pleaded that the plaintiff was using the same and
it is only after 1984 she got the gate constructed
through the land of the defendants. Therefore, on the
basis of the evidence and statement of the witnesses,
we are satisfied that the first appellate court has
correctly approached the matter and the view taken
by the High Court as well as the trial court does not

appear to be based on correct appreciation of facts.

Keshubhai Shamjibhai Radiadia V/s. Ravjibhai
Fulabhai Shingala, 2019 (0) AIJEL-HC 240410 in
which it is held at para 7 and 8 that-

7. That, the map Exhibit 125 was a material
document wherein it was never proved that there was
a way of cart passing through the land of the
defendants for the parties by the owner of the land
bearing Survey No0.175. If we consider the Map
Exhibit 125, it was a land of Survey No 158 situated
on the eastern side of village Barwala Bhaval. From
the eastern side there was a clear way shown. There
were four divisions of Survey No0.158 and no way was
found from the agricultural land of the defendants in
Survey No. 158. In a Map Exhibit 75 also there was a

discloser of the way in the land of defendant No.1
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only. There was no discloser of the land of the other
defendants in the Map Exhibit 75. There was no
clarification that which land was owned by which

defendant.

8. If we refer the order passed by the Mamlatdar
under Section 5 of the Mamlatdar Courts Act Exhibit
68, it appears that the said proceedings were initiated
against the defendant No. 1 only, and no dispute was
raised against the rest of the defendants by the
plaintiffs. The plaintiff No.1 in his deposition Exhibit
51 had stated nothing against the defendant Nos 2 to
9. It is pertinent to note that granting relief to the
plaintiffs against the defendant No 1 while partly
allowing the suit, the said judgment was challenged
by the defendant No. 1 by preferring Regular Civil
Appeal No. 48 of 2006 before the District Court. The
appeal preferred by the defendant No.1 as stated
above, was allowed by the District Court and the

judgment qua the defendant No. 1 was set aside.

Kantaben Parsottamdas V/s. Ganshyambhai
Ramkrishna Purohit deceased through heirs, 2022 (0)
AIJEL-HC 244138 in which it is held at para 18 that-

18 Now, considering the facts and circumstances of
the case, it is clearly found that when the First
Appellate Court has concurred with the finding of
facts that plaintiff has failed to prove the factum of his
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Easementary Right by way of prescription or by way
of necessity, the Appellate Court cannot make out a
new case of natural right in favour of the plaintiff.
When there was no such pleadings, the Court cannot
grant any relief to any party to the litigation. The
approach of the First Appellate Court is clearly not
sustainable in the eyes of law. The reliance on a
decision without any name or citation number and
merely on the basis of memory is also not proper on
the part of the learned Second Joint District Judge.
The judgment of the Court has to be based only upon
the facts proved and if there is any precedent
applicable in the given facts, then, the particular
precedent has to be referred by name as well as
where such a decision is reported. A Judge cannot
pass any order or make any observation merely on his
own memory without referring name of the parties or
numbers of proceedings and where such decision is
reported. The First Appellate Court Judge has
committed serious error of facts and law in creating a
new case in favour of the plaintiff of natural rights.
Therefore, in the facts and circumstances of this case,
I have, decided the dquestion of law as framed

hereinabove in affirmative.

Malluru Mallappa (D) Thr. Lrs. V/s. Kuruvathappa,
2020 (0) AIJEL-SC 65765 in which it is held at para
14, 19 and 20 that-
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14. It is a settled position of law that an appeal is a
continuation of the proceedings of the original court.
Ordinarily, the appellate jurisdiction involves a re-
hearing on law as well as on fact and is invoked by an
aggrieved person. The first appeal is a valuable right
of the appellant and therein all questions of fact and
law decided by the trial court are open for re-
consideration. Therefore, the first appellate court is
required to address itself to all the issues and decide
the case by giving reasons. The court of first appeal
must record its findings only after dealing with all
issues of law as well as fact and with the evidence,
oral as well as documentary, led by the parties. The
judgment of the first appellate court must display
conscious application of mind and record findings
supported by reasons on all issues and contentions
[see: Santosh Hazari v. Purushottam Tiwari
(Deceased) By Lrs., 2001 3 SCC 179 Madhukar and
others v. Sangram and Others, 2001 4 SCC 756 B. M.
Narayana Gowda v. Shanthamma (Dead) By Lrs. and
Another, 2011 15 SCC 476 H. K. N. Swami v. Irshad
Basith (Dead) By Lrs., 2005 10 SCC 243 and M/s. Sri
Raja Lakshmi Dyeing Works v. Rangaswamy Chettiar,
1980 4 SCC 259].

19. It is clear from the above provisions and the
decisions of this Court that the judgment of the first

appellate court has to set out points for
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determination, record the decision thereon and give
its own reasons. Even when the first appellate court
affirms the judgment of the trial court, it is required
to comply with the requirement of Order XLI Rule 31
and non-observance of this requirement leads to
infirmity in the judgment of the first appellate court.
No doubt, when the appellate court agrees with the
views of the trial court on evidence, it need not
restate effect of evidence or reiterate reasons given
by trial court. Expression of a general agreement with
the reasons given by the trial court would ordinarily

suffice.

20. Keeping in mind the above principles, let us
examine the present case. As stated above, the issue
relating to readiness and willingness of the plaintiff to
perform his part of the contract and issue relating to
limitation were held against the plaintiff and the suit
was accordingly dismissed. The appeal before the
High Court involved both disputed questions of law
and fact. The High Court without examination of any
of these aspects has dismissed the appeal by a cryptic
order. The court below has neither reappreciated the
evidence of the parties, nor it has passed a reasoned
order. The High Court has failed to follow the
provisions of Order XLI Rule 31 of the CPC while
deciding the appeal. Mr. Bhat has argued that the suit

was well within time under Article 54 of the Schedule
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to the Limitation Act. Even this question has not been

examined in its proper perspective.

B. V. Nagesh V/s. H. V. Sreenivasa Murthy, 2010 (0)
AIJEL-SC 48999 in which it is held at para 4 that -

4. ... ... ... The appellate Court has jurisdiction to
reverse or affirm the findings of the trial Court. The
first appeal is a valuable right of the parties and
unless restricted by law, the whole case therein is
open for re-hearing both on questions of fact and law.
The judgment of the appellate Court must, therefore,
reflect its conscious application of mind and record
findings supported by reasons, on all the issues
arising along with the contentions put-forth and
pressed by the parties for decision of the appellate
Court. Sitting as a court of appeal, it was the duty of
the High Court to deal with all the issues and the
evidence led by the parties before recording its
findings. The first appeal is a valuable right and the
parties have a right to be heard both on questions of
law and on facts and the judgment in the first appeal
must address itself to all the issues of law and fact
and decide it by giving reasons in support of the

findings.

H. Siddiqui (Dead) By Lrs. V/s. A. Ramalingam, 2011
(0) AIJEL-SC 49506 in which it is held that-
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Code of Civil Procedure, 1908-Or. 41 R. 31-specific
performance of contract - duty of Appellate Court - Or.
41 R. 31 CPC provide guidelines for the Appellate
Court as to how the Court has to proceed and decide
the case - Court has properly appreciated the
facts/evidence, applied its mind and decided the case
considering the material on record - it is mandatory
for Appellate Court to independently assess evidence
of parties and consider the relevant points which arise
for adjudication and the bearing of the evidence on
those points - first Appellate Court must not record
mere general expression of concurrence with Trial
Court judgment rather it must give reasons for its
decision on each point Independently to that of trial
Court - thus, the entire evidence must be considered
and discussed in detail - impugned judgment and
decree set aside - matter remitted to High Court to
decide the same afresh in accordance with law -

appeal disposed of.

K. Karuppuraj V/s. M. Ganesan, 2021 (0) AIJEL-SC
67837 in which it is held at para 6 that-

6. In the present case, the original plaintiff instituted
a suit for specific performance of the contract. On
appreciation of evidence, the learned Trial Court held
the issue of readiness in favour of the plaintiff.
However, refused to pass the decree for specific

performance of the contract on the ground that the
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plaintiff was not willing to purchase the property with
tenants. Therefore, the issue with respect to
willingness was held against the plaintiff. In an appeal
filed before the High Court under Section 96 read
with Order XLI by the impugned judgment and order,
the High Court has allowed the said appeal and has
quashed and set aside the decree passed by the
learned Trial Court dismissing the suit and
consequently has decreed the suit for specific
performance. Having gone through the impugned
judgment and order passed by the High Court, it can
be seen that there is a total non-compliance of the
Order XLI Rule 31 of CPC. While disposing of the
appeal, the High Court has not raised the points for
determination as required under Order XLI Rule 31
CPC. It also appears that the High Court being the
First Appellate court has not discussed the entire
matter and the issues in detail and as such it does not
reveal that the High Court has re-appreciated the
evidence while disposing of the first appeal. It also
appears that the High Court has disposed of the
appeal preferred under Order XLI CPC read with
Section 96 in a most casual and perfunctory manner.
Apart from the fact that the High Court has not
framed the points for determination as required under
Order XLI Rule 31 CPC, it appears that even the High
Court has not exercised the powers vested in it as a

First Appellate Court. As observed above, the High
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Court has neither re- appreciated the entire evidence
on record nor has given any specific findings on the
issues which were even raised before the learned

Trial Court.

6.1 In the case of B.V. Nagesh and Anr. (supra), this
Court has observed and held that without framing
points for determination and considering both facts
and law; without proper discussion and assigning the
reasons, the First Appellate Court cannot dispose of
the first appeal under Section 96 CPC and that too
without raising the points for determination as
provided under Order XLI Rule 31 CPC. In paragraphs

3 and 4, it is observed and held as under:-

“3. How the regular first appeal is to be disposed of
by the appellate court/High Court has been
considered by this Court in various decisions. Order
41 CPC deals with appeals from original decrees.
Among the various rules, Rule 31 mandates that the
judgment of the appellate court shall state:

(a) the points for determination;

(b) the decision thereon;

(c) the reasons for the decision; and

(d) where the decree appealed from is reversed or

varied, the relief to which the appellant is entitled.
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4. The appellate court has jurisdiction to reverse or
affirm the findings of the trial court. The first appeal
is a valuable right of the parties and unless restricted
by law, the whole case is therein open for rehearing
both on questions of fact and law. The judgment of the
appellate court must, therefore, reflect its conscious
application of mind and record findings supported by
reasons, on all the issues arising along with the
contentions put forth, and pressed by the parties for
decision of the appellate court. Sitting as a court of
first appeal, it was the duty of the High Court to deal
with all the issues and the evidence led by the parties
before recording its findings. The first appeal is a
valuable right and the parties have a right to be heard
both on questions of law and on facts and the
judgment in the first appeal must address itself to all
the issues of law and fact and decide it by giving
reasons in support of the findings. (Vide Santosh
Hazari v. Purushottam Tiwari [(2001) 3 SCC 179],
SCC p. 188, para 15 and Madhukar v. Sangram
[(2001) 4 SCC 756], SCC p. 758, para 5.)”

6.2 In the case of Emmsons International Limited and
Anr. (supra) while considering the scope and ambit of
exercise of powers under Section 96 of CPC by the
Appellate Court and after considering the decisions of
this Court in the cases of Madhukar and Ors. Vs.
Sangram and Ors., (2001) 4 SCC 756; H.K.N. Swami



62 2. . . 6. 20 /2013

Vs. Irshad Basith (Dead) by LRs., (2005) 10 SCC 243
and Jagannath Vs. Arulappa and Anr,, (2005) 12 SCC
303, it is held that sitting as a Court of First Appeal, it
is the duty of the Appellate Court to deal with all the
issues and the evidence led by the parties before

recording its findings.

6.3 In the case of H. Siddiqui (Dead) by LRs. (supra),

it is observed and held in paragraph 21 as under:-

“21. The said provisions provide guidelines for the
appellate court as to how the court has to proceed
and decide the case. The provisions should be read in
such a way as to require that the various particulars
mentioned therein should be taken into consideration.
Thus, it must be evident from the judgment of the
appellate court that the court has properly
appreciated the facts/evidence, applied its mind and
decided the case considering the material on record.
It would amount to substantial compliance with the
said provisions if the appellate court's judgment is
based on the independent assessment of the relevant
evidence on all important aspects of the matter and
the findings of the appellate court are well founded
and quite convincing. It is mandatory for the appellate
court to independently assess the evidence of the
parties and consider the relevant points which arise

for adjudication and the bearing of the evidence on



63 2. . . 6. 20 /2013

those points. Being the final court of fact, the first
appellate court must not record mere general
expression of concurrence with the trial court
judgment rather it must give reasons for its decision
on each point independently to that of the trial court.
Thus, the entire evidence must be considered and
discussed in detail. Such exercise should be done
after formulating the points for consideration in terms
of the said provisions and the court must proceed in
adherence to the requirements of the said statutory
provisions. (Vide Sukhpal Singh v. Kalyan Singh [AIR
1963 SC 146] , Girijanandini Devi v. Bijendra Narain
Choudhary [AIR 1967 SC 1124] , G. Amalorpavam V.
R.C. Diocese of Madurai [(2006) 3 SCC 224], Shiv
Kumar Sharma v. Santosh Kumari [(2007) 8 SCC 600]
and Gannmani Anasuya V. Parvatini Amarendra
Chowdhary [(2007) 10 SCC 296 : AIR 2007 SC
2380] .)”

GURISd 2% YAA olIHER YMH SIE A8l olIHER &lESIEall
YSIERA] olddiyds dAIR dlal ¥ YsierHi de ko anel] (ot
As2ls (Aol AU Sl AUIESIR GilAYdIHI AHIdd] &l1) R d
AUiI[EISIR01] £S5 ¥ A U2ISR ol HA 8. dYHi, GUSA YSIEIRAIAI
gxdoe 21 M2slWRictiell Al eiRAIY QUIEISR SIE], 1¢¢R ol
sAH 0 ol UIdlyall ofl aliveR AMAH sie Roou (3) D. Jd.
Y. 1R YR2olluIoll 40218 dial ol (A, HAHd] oiRal1Se ofl.
U ofl YsIEIHI [ARIE UABToll 2id AY &A9d & § Bl R0 9]

[Qatl As2ls (Aotl AU Sl HuiIfESIR GlPAYYIHI AHIdd] &l
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R d YuiIfESRoll 858 ¥ d UASR o HA O. AIH FAR
YAIElRA eldigio 2dl Uo ay¥ell led ¥ dUIURI2Id
VA (Aol As2ls § 2UAYU (Aol diuRdl A19d &l dY
U(AIEIRA YUIR SAUIHI 2A$N AJAA B Aal doll UR dIEIRAIA
A2SIRIA dl AHAAU Gl sdl UAUIEIRANA UH Huyaiolloll
2412ld SIRISHHI RURGIE HIHAAER S1EHT 2Hal UIAI4H]T 4R
s2d dHigl oAl i€l sldall eld] de of RAA sledi +1dd
ol ¥l UAYIERARA Al €l1didl AHis—a9 Ul dloll SIBee?
SAH S B.

AUIIESIR &4l Aal G1A ol ddAdl &l & Al Rl HIGidall YRl
gl 8 AN UASRl 9 ¥ dSAR & d 1Rl Glicidofl B al
AlH1oy 3d Aed 2] iy UHIL R €21 § ¥ Ud] Mdlial
g2l & FAlotl Yoesl disl Udl S & ol 2AIHSIHI Wcll Vgl 3
FHoll VR A8 ofloal @19y &l Al Asall VcaRHIE] ofliotl 2Hal
oflosioll Viaa1el]l ool 24 2 WidIsia Hi2 2d iAol Guild|
Sl AHIAd & Aol AlHIo I d Rl vigdl Ascllwall Azl ue]
Al B4 B Aol A AS vigd ofl vigdal A&l URell 2l
gruRdl of € dl UIna A19d Udlel «dlel din vigdl daofl uWd
S3] 215 olel. Val ¥ seH diy 5 % aAAA12] 22 215 A sBdUIR
dal Hi2se $2d1 US d GlIofd olIHER BlHIRIA MERI &IYSIES ofldoatl
Ysieldi $227d] &gAd & ¥ YSIEl AN SR SWlg] RUIF]]
SRl B,
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JUDGEMENT :-

1. This is a Regular Second Appeal under pre-
amended S. 100, C.PC. Challenging the decree and
judgment dated 14-6-1979 of Additional District
Judge, Mandi at Kullu, whereby the decree and
judgment dated 13-12-1976 of Sub Judge, Kullu, was
set aside and the suit of the appellant-plaintiff, Sh.

Pekhu was decreed.

2. Sh. Pekhu had filed a civil suit against the
respondents-defendants Sh. Rup Chand and others for
declaration that he was owner in possession of the
field comprised in Khasra No. 114 and had a right of
way to the said field through Khasra Nos. 1153, 1157,
1142 and 1141 through the spots A B C as shown in
the map field along with the suit. Sh. Rup Chand
resisted the suit claiming himself owner in possession
of Khasra No. 1140. S/Sh. Niloo and Moti and Smt.
Sawanri from whom Sh. Rup Chand had allegedly
purchased the land comprised in Khasra No. 1141
filed a joint written statement supporting the claim of
Sh. Pekhu. The trial court dismissed the suit holding
that Sh. Pekhu had failed to prove his ownership on
Khasra No. 1140 as well as his right to way as claimed
by him. In appeal by Sh. Pekhu, the Additional District
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Judge, Mandi at Kullu, reversed the findings of the

trial court and decreed the suit.

3. Sh. Moti Ram died during the pend-ency of the first
appeal and his legal representatives are proforma
respondents Nos. 4 and 5. Sh. Pekhu had died during
the pendency of the appeal in this Court and his legal
repre-sentative Smt. Daultu has been brought on

record.

4.1 have heard the learned counsel for the parties and
gone through the record. Sh. Bhupinder Gupta,
learned counsel for Sh. Rup Chand, has not
challenged the findings of the first appellate court
declaring Sh. Pekhu as owner of Khasra No. 1140. His
precise challenge is that on the pleadings and
evidence on record, the findings of the first appellate
court that Sh. Pekhu has a right of way through the
land of Sh. Rup Chand and others for agricultural
purposes are not justi-fied. According to him, the use
of edges (mainds) between the adjoining fields of each
other by the land owners/tenants in the villages can
be presumed to be a permissive user only. In support
of his contention, Sh. Gupta has relied upon Smt.
Balley V/s. Rama Shanker Lal, AIR 1975 All 461 and
Vidya Sagar V/s. Ram Das, AIR 1976 All 415.
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5. On the other hand, Sh. M. L. Sharma, learned
counsel for Sh. Pekhu, has urged that by the evidence
on record, it is proved that Sh. Pekhu had a right of
way through the land of Sh. Rup Chand and others by
custom as well as usage. According to him such right
of way falls u/S. 18 of the Indian Easements Act,
1882 . I have found that the contention of Mr. Sharma
has a substance. Sh. Rup Chand and others in their
written statement as well as in their evidence, have
not countered the claim of Sh. Pekhu that he had a
right to use the edges (mainds) of their fields by way
of custom and usage for going to his field comprised
in Khasra No. 1140. Their whole thrust was to prove
their long possession over Khasra No. 1140 and
thereby also their ownership. On the other hand, the
witnesses of Sh. Pekhu have stated in one breath that
they had been seeing Sh. Pekhu using the edges
(mainds) of the fields of Sh. Rup Chand and others for
going to his fields comprised in Khasra No. 1140 since
the age of their discre-tion. Sh. Naulu, respondent-
defendant No. 2, had also come in the witness box as
PW. 1 and clearly admitted that Sh. Pekhu had been
using the edges (mainds) of the field com-prised in
Khasra No. 1141 before and after this field was
transferred to Sh. Rup Chand till he was restrained by
Sh. Rup Chand. He and other witnesses have also
stated that there is no other way to Khasra No. 1140
except through the edges (mainds) of Khasra No.
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1141. The customary right of using the edges
(mainds) of each other's fields by the agriculturists in
the villages has also been proved by Sh. Trikhu (P.W.
3), Ved Ram (D.W. 1) and Sh. Pekhu.

6. Therefore, I am convinced that the first appellate
court has rightly held that Sh. Pekhu had a right of
way to his field com-prised in Khasra No. 1140
through the ad-joining field of Sh. Rup Chand

comprised in Khasra No. 1141.

7. Sh. Bhupender Gupta, learned counsel for Sh. Rup
Chand, has relied upon AIR 1955 Mysore 62,
Narasappa V/s. Nanjappa and others to impress upon
this Court that the use of edges (mainds) of each
others' fields cannot be termed as customary
easement. I do not agree with this submission. In my
opinion, the right of using the edges (mainds) of each
other's fields for going to their respective fields by the
agriculturists is a customary right of easement and
not a right of easement which is to be acquired either
by prescription or by necessity. For holding this, I am
supported by the Rajasthan High Court in Chandgi
Ram V/s. Ramji Lal, AIR 1963 Raj 161, in which it was
held that :-

"No such exception was necessary either. For in this
country as fields are generally of small size, are

surrounded by fields of other tenants and are not
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connected by private or public pathways, there is a
customary right vested in a tenant of every field-
whether or not his tenancy is heritable and alienable
to have access to it for agricultural purposes and this
right is available to him, to members of his family, his
hired labourers and his part-ners in cultivation. These
persons can go to the field and return from it on foot
and can take unyoked bullocks and ploughs with
them. This right can only be exercised in accordance
with the principles underlying S. 22 of the Act namely
in the mode which is least onerous to other tenants of
the locality. Without the existence of such a right it
will not be possible for most tenant to cultivate their
fields. It is this necessity that has given birth to the
custom. Generally, it is possible for tenants to go to
their fields along the 'mendhs' of other fields. Where
however the 'mendhs' are high and narrow passage
has to be provided by other tenants through

intervening fields."

The cases of Smt. Balley V/s. Rama Shanker Lal, AIR
1975 All 461 and Vidya Sagar V/s. Ram Dass, AIR
1976 All 415, are distin-guishable on the ground that
S. 18 of the Indian Easements Act was not considered

in them.

8. In the result, I affirm the decree and judgment
dated 14-6-1979 of Additional District Judge, Mandi at
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Kullu, and dismiss the appeal with costs. Appeal

dismissed.
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dlall UlAUIElRAN seH3] 2ige vl el ASIR e d 2d
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