Exh -5
(RCS No. 2 of 2025)

ORDER BELOW EXH - 5
IN
REGULAR CIVIL SUIT NO. 2 of 2025

(Kharpadiya Kiranbhai Gamiyabhai & Ors Vs Anilbhai Sukkarbhai Chaudhary)

1]

2]

With the consent of the parties the present injunction application

is taken up for hearing in Vacation.

The present order is passed below injunction application at Exh 5
and only facts required to adjudicate in nutshell, are described
below,

The plaintiffs are owner of land bearing Khata No. 162,
Survey No. 1, situated at Village Devipada, Taluka Vaghai, District
Dang. (herein after referred to as “Suit Land”). This suit land was
allotted to late Shri Lahanubhai Somabhai Kharpadiya. The
plaintiffs are the descendants of Shri Lahnubhai and their names
have been mutated in the revenue records. It is the case of the
plaintiffs that the defendant has illegally encroached upon their
land and has constructed a food stall. Having found the
encroachment, the plaintiffs had applied for measurement of
their before the DLR (District Land Recorder) who conducted the
panchnama and prepared a Map (see mark 3/5 dated

10.06.2024). The plaintiffs had thereafter filed an application
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before the authorities under the Gujarat Land Grabbing
(Prohibition) Act, 2020 (for short the Land Grabbing Act) who
conducted the inquiry, recorded the statement and disposed of
the application by giving a finding that the plaintiffs would seek
appropriate remedy from the Civil Court. Hence, the plaintiffs
have filed the present suit for removal of encroachment and the

present application claiming following interim reliefs,

(2) 2Aeg I 211H. Edluisl UdI. UL [¥.Sidl0ll Uid] oloR—25R
Ad oiolR—q ol gd el Usl ulduiglA Aeg ¥Hlal U2 s
AolAlEIga il 8 ¥ 6ldall S13 125121 Hiuellofl se Huel 2Meai
eanicdl Yol () foiiloll H &l ofcdidd 21 A-4d cioiR-1q ail
RSl 8. FAHI Al s1Hal UlAdIE] Alddce Yssend
AR Aoign 0-00-39 &.2R.ANH €l S3d 8. (R) (o1=110f]
1 2] cid1dd %21 I -Ad oioiR—a ofl URYERofl 8. Fai ulddie]
AldAIYS Ysseld AMaA A2sn 0—o0o0-w2 8. 2AR.AUA].
€SIl S3d 8. al (3) faicilall J &l cid1dd 21 A oioRR—-1
ol wR¥ERHA( 8. i ulddig]l Aladey yssed AUlalA
Arsn o—o0a-¥ B.ARAUH]. eallRl 53d & d wHlal dicsifGis
2auid uid] 52 Al sAA] dg AUl 4] dI€loll U AEE ETIL
qiofl ¥l UlAdiElaiiAl & &S1E dHali HIRIRA ollSA § AAYo2l
8d UERd Aeg ¥Hlotdi soi%l UdRl S sRAYSIA olgl § AeW
¥Hlololl S61%] UlAIENA] &1 diE] uRAef] siyofd] yds usidl A §
AdsiA olle dHy &l digll AeR eldididl] [HdsdHi ¥Id § sHIR
HICIRAN,olls2—AU1SRA HRSA UdISIH del e Ud] [Avus ugldxil
SR AHi AUSULI, 242S19,A4UAY S 54 ol dd]l Hddiol] eH)
qIglAloli dICIHI AUIG EIUI @Al SIH AUAIG Hollgf gSH A
di€lotl ARJLIHI Vol UlddIElAloll [ARe8) sRH1UN].
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(2) 211 €191 2R¥all dHIH v ulddiglAl ue] 21ud.

(3) %32 US €9l RANHI JURI dEURI $dlofl WRYle1]]
AU,

The defendant was served and has appeared through learned
advocate, and has filed written statement at Exh 12 and has stated
that the suit filed is misconceived, false and not maintainable.
Besides that it is stated that, the defendant is having his tea stall in
the name of Maruti Restaurant besides the road owned by the
Road and Building Department (R & B) and not on the land
owned by the plaintiffs. This restaurant is being run for the past
28 years without any interruption. The defendant has placed on
record the electricity bills and the tax paid receipts paid to the
Devipada Panchayat. It is further stated that the plaintiffs have
encroached upon 272 sq mts of land and are running a shop of
chicken centre. The defendant has further stated that there is no
illegal encroachment on the plaintiffs land and that no prima
facie case is made out warranting injunction and prayed to reject

the injunction application.

The question for consideration in the application is, whether,
injunction is required to be granted in favour of the plaintiffs, till

the disposal of suit.
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I have heard learned advocate Shri S. C. Gamit for the
plaintiff. He has submitted that the defendant has encroached
upon their land. To substantiate his claim he has primarily relied
upon the map produced at Mark 3/5. He has further stated that
the defendant has given statement before the Circle officer on
12.06.2024 stating that, the land in his possession is owned by
the father of the plaintiffs. He has further stated that the
defendant has encroached upon 220 Sq mts of land as noted by
the DLR in the Map. Learned advocate Shri Gamit has further
submitted that the plaintiffs have a strong prima facie case and
balance of convenience tilts in their favour and prayed to allow
the application.

Learned advocate Shri G. B. Patel for the defendant had
submitted that the defendant has not encroached upon the
plaintiffs land, but has constructed his food stall on the land
owned by R & B department. He has placed reliance on the
electricity bills and the tax paid receipts to the panchayat. He has
further submitted that the defendant is earning his livelihood
from the shop since last more than 28 years and has a prima facie

case and irreparable loss would be caused to him if injunction is
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granted in favour of the plaintiff. He has placed reliance on the

following authorities

1. AIR 2008 SCC, Madali Ranganna Vs T
Ramachandra

2] Karnataka High Court, Thimappa Basappa
Doddayankannavar Vs Krishnappa Gangadharappa
Naikar.

3] Rajasthan High Court, Jaipur

Premchand Vs Manak Chand

4] Rajasthan High Court, Jaipur

Sukkha Singh & Anr Vs Mahal Singh & Anr

5] Gujarat High Court

Dr P. A. Shukla Vs Dhirubhai Karsanbahi Thakkar
6] 1995 (2) G.L. H

Hajam Babu Gulam Vs Shrimati Sunderben Anandji
Gala & Anr.

I have considered the pleadings and the documents

annexed therewith.

Sr. No. Points Findings

1. Whether prima facie case is in Yes
favour of plaintiffs ?

2. Whether balance of Yes

convenience lies in favour of
plaintiffs ?

3. Whether the plaintiffs will Yes
suffer irreparable loss if
injunction is refused ?
4, What order As per final
order
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REASONS&CONCLUSION

Points Nos. 1to 3 :

All the three points are inter-connected to each other and
therefore, to avoid repetition, all the issues are discussed and

decided together.

The tripod consideration to decide an injunction application is
whether the plaintiffs have a prima facie case, balance of
convenience and would cause irreparable loss which cannot be

compensated in money, if injunction is refused.

The plaintiffs are seeking interim injunction pending the suit. The
primary relief in the plaint is for possession and mandatory
injunction and interim mandatory relief is prayed pending the
suit. The plaintiff is seeking injunction upon the land owned by
them. However, the defendant claims the said land to be owned
by the R & B department. It is the not the case of the defendant
that the defendant is the owner of the land. At present the
defendant is not the owner of the land. However, the plaintiff has
strongly relied upon the map prepared by the DLR office which

clearly states that the defendant has encroached upon the land
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owned by the plaintiffs. The plaintiffs have also placed reliance

upon the documents to show that they are owner of the suit land.

Learned advocate Shri S. C. Gamit for the plaintiffs has placed
reliance on the judgment in Deoraj Vs State of Maharashtra in
Appeal (Civil) No. 2084/2004. This was a case under pertaining
to election of members of the committee under section 144 Y of
the Maharashtra Cooperative Society Act, 1960 in which the
Hon’ble Supreme Court has held as under,

Situations emerge where the granting of an interim relief
would tantamount to granting the final relief itself. And
then there may be converse cases where withholding of an
interim relief would tantamount to dismissal of main
petition itself; for, by the time the main matter comes up
for hearing there would be nothing left to be allowed as
relief to the petitioner though all the findings may be in
his favour. In such cases the availability of a very strong
prima facie case of a standard much higher than just prima
facie case, the considerations of balance of convenience
and irreparable injury forcefully tilting the balance of case
totally in favour of the applicant may persuade the Court
to grant an interim relief though it amounts to granting the
final relief itself. Of course, such would be rare and
exceptional cases. The Court would grant such an interim
relief only if satisfied that withholding of it would prick
the conscience of the Court and do violence to the sense of
justice, resulting in injustice being perpetuated throughout
the hearing, and at the end the Court would not be able to
vindicate the cause of justice. Obviously such would be
rare cases accompanied by compelling circumstances,
where the injury complained of is immediate and pressing
and would cause extreme hardship. The conduct of the
parties shall also have to be seen and the Court may put
the parties on such terms as may be prudent.

(Emphasis Supplied)
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In the aforesaid case, the Hon’ble Supreme Court has held
that even at the interim state final relief can be granted. However,

the same would be rare depending on the facts of the case.

On the other hand, learned advocate Shri G. B. Patel for the
defendant has placed reliance on the following authorities.
1]  AIR 2008 SCC, Madali Ranganna Vs T Ramachandra.

In this case the Hon'ble Supreme Court has held that while
considering an application for granting of injunction, the court
will not only take into consideration the basic elements in
relation thereto, viz., existence of a prima facie case, balance of
convenience and irreparable injury and it must also take in to
consideration the conduct of the parties. It further held that grant
of injunction is an equitable relief and a person who had kept
quiet for a long time and allowed another to deal with the
properties exclusively, ordinarily would not be entitled to an
order of injunction. Shri G. B. Patel has vehemently placed
reliance on the point that the plaintiffs were having knowledge
that the defendant is conducting his business of food stall on the
land for past many years and thus they are not entitled for

temporary injunction.
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2]  Thimappa Basappa Doddayankannavar Vs Krishnappa
Gangadharappa Naikar reported in AIR 2001 KANT 57. (Hon'ble
Karnataka High Court)

In this case the Hon'ble High Court of Karnataka has
observed that for prima facie case really means that there is a case
which requires trial and that the case is not the one based on
erroneous and vexatious grounds. It further held that the court
should not record a decision on merit while deciding an interim

application.

3| Jaipur Premchand Vs Manak Chand reported in AIR 1997 RAJ
198 (Hon'ble Rajasthan High Court)

This was a case before the Hon'ble High Court in a revision
for a question whether interference by the Hon’ble High Court
u/s 115 of C.P.C was justified when there is a concurrent finding
of fact of the courts below in which the Hon'ble High Court has
held that, the order exercising the discretion can be interfered
only if the same is perverse or having been passed on some
extraneous consideration.

4]  Jaipur Sukkha Singh & Anr Vs Mahal Singh & Anr reported

in AIR 2003 RAJ 21 (Hon'ble Rajasthan High Court)
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This was a case in which, the parties were having agreement
to sell. However, in the case on hand the defendant is alleged to
be in possession without any conveyance. Hence, with due respect
the facts of the case are different and thus not helpful to the

defendant.

5] Dr P. A. Shukla Vs Dhirubhai Karsanbahi Thakkar reported in
2022 GLH 22 326 (Hon'ble Gujarat High Court)

This was a case in which the interpretation of Order 39 Rule
4 of C.P.C was in question. This is not the case on hand. Hence,

with due respect the facts of the case are different and thus not

helpful to the defendant.

6] 1995 (2) G.L. H, Hajam  Babu Gulam Vs  Shrimati
Sunderben Anandji Gala & Anr. (Hon'ble Gujarat High Court)
The judgment cited by the defendant is incomplete copy,

hence the same is not taken in to consideration.

I have considered both the rival submission of the party. In the
present case the plaintiff is seeking interim mandatory injunction
pending the suit. Therefore, It would be apposite to cite the

judgment of Hon'ble Delhi High Court in Mrs. Sukerma Rani

Page 10 of 16



Exh -5
(RCS No. 2 of 2025)

Kapoor 2002 IIAD Delhi 860. In this case the Hon'ble Delhi High
Court has held that, there is no dispute about the general position
of law namely, such a mandatory injunction at interlocutory stage
should not normally be granted which has the effect of granting
the final relief. However, it is not an absolute principle of law.
There is no such mandate by any law that in all circumstances
such a relief at an interlocutory stage had to be refused. Of course,
normally such a relief is not to be granted. However, in
exceptional circumstances mandatory injunction at interlocutory
stage, particularly to restore the status quo ante, can be granted by
the Courts. When the plaintiff has a strong case for trial, that it
shall be of high standard than a prima-facie case i.e. normally
required for a prohibitory injunction, when it is necessary to
prevent irreparable or serious injury which normally cannot
compensated in terms of money, when the balance of
convenience is lies in favour of one seeking such relief, the
temporary mandatory injunction can be granted. In the present
case, the plaintiffs have produced the Map prepared by the DLR,
which is self explanatory. The defendant has prima facie
encroached upon the land owned by the plaintiffs. The statement

given by the defendant before the committee constituted under
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the Land Grabbing Act has recorded a finding that the defendant
is in possession. The mere possession of the defendant cannot be
a case in favour of the defendant as the same is unlawful. Hence,
there is a prima facie case in favour of the plaintiffs. One more
thing that weights with the court in deciding the present
application is the statement of the Sunilbhai Chaudhary
(defendant) on 12.06.2024, made before the Circle officer Vaghai.
The statement holds significance in deciding the present
application. The statement of the defendant Sunibhai Chaudhary
is produced on record vide Mark 3/11. It reads as under,

A1H191Nol) %Y1

Al AHHT Aloidcnd  ysend e,  G.9.ug,
geN-udl,28.2011,  adladd,  l.sidalRAla AHINRAY
HiHdderRH], dae del Aasd 2151424, ga e, «1.si2l ediRl 3613
yod| ¥Rl9dlg 8,

AI¥ efQuist, dl.ggg,%l.sidlell R —A4d of.q qgiofl el
[Se1011e AU ViRUISUIall 4Ysa HIlais]ol] el 24241
1ces ] awa ALl vlodi dissiall As aiegd] v1ddi udiR{A
HIZ Al—aiRdl wiefl HI2 gl2d cidd 8. del YA dISSlall AS
Gligll w2 A del 39 A cAdl HiZell Ul S3d ©. ql
oliggHi U AULHl. ol 2A134(8s AIRUIEY Gigdd 8. 41 ¥
2RYERHoll [Udl NHICHE sIsselg Rl AEIF 29 9N usdi
Al—allRdl €8l Sdlall &g dlof] Hlulls #y31e oill AS cliell €e
AIG S AR A1 NHIGIE SISSHIYot Al 3] 21185 HEE
s3] dl9d 8. 61d A€ ¥UI W2 sled Glig] gigl s31A ¢, 28

Page 12 of 16



11]

Exh -5
(RCS No. 2 of 2025)

%¥lol &1c Uidl BuAlal H12 ofd] R Uslofl 8. 1€ «3{lat gl
usdl alHdn Usl Alddl edl. ax-aes ¢ di aeldi 3d 419919
AHell ¥ gdll 8g SIRUI UISI 812 Bl ¥ A GIE WRAS] AdIAi A41dd
&dl. AR AIE Al %ol Udl di]S R¥EIRal SOi%¥1 @il21d2lall 35S
uA1d 9.

BId HRYER AUl YSRAHIYS EURI 2RI H[Boll UBHI
¥Hllot viidl s3] 21ual HidIR SA AR AHT EDRI ARYEIR]
AH1ddl pR¥ERY| A ¥ I ¢HIg U™ A AHIUdl ¥211Ad &g W
A2l ci1g A1 HI2 dUR &AM o], YRIS A ¥Hlot viId] sali
A1 dl Ala AHI[ES ofsAlol Y14 AH 8. o] 2419(As1 eled
W (ol 8. ald Adld wlol SRIEAR sI A8R 01l (o1
H¥O ¥ Sig €S CGRUIG Y1 d ¢RUI A6HA &lA. wlal AER
¥Hlot s 53] H1udl AH1R] ¥ B,

GU dUWIAd dIH AH] edIRl did] Aieiol] HHIRI AU
H¥ol oRA61R 8. Fe] oflA A8l 2434510] [c121101 S AU B,

As per the statement given by the defendant, the defendant can be
said to be a gratuitous occupier of the disputed land owned by the
defendant. Moreover, the defendant has come with unclean
hands by stating that the portion of land in his possession
belongs to R & B department. There is no support of documents
to that stand taken. He is neither paying any amount to the
plaintiff, nor has any authority to be in possession. It is neither
his case in the written statement that the statement aforesaid is
given under any duress or objection. Moreover, the Hon'ble

Supreme Court in the case of Maria Margarida Sequeira
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Fernandes and Ors Vs Erasmo Jack de Sequeria reported in
2012(3) SCALE 550, at para 101 has held as under,

101. Principles of law which emerge in this case are crystallized as
under:-

1. No one acquires title to the property if he or she

was allowed to stay in the premises gratuitously.

Even by long possession of years or decades such

person would not acquire any right or interest in the

said property.

2. Caretaker, watchman or servant can never acquire
interest in the property irrespective of his long
possession. The caretaker or servant has to give
possession forthwith on demand.

3. The Courts are not justified in protecting the
possession of a caretaker, servant or any person who
was allowed to live in the premises for some time
either as a friend, relative, caretaker or as a servant.

4. The protection of the Court can only be granted or
extended to the person who has valid, subsisting rent
agreement, lease agreement or license agreement in
his favour.

5. The caretaker or agent holds property of the
principal only on behalf of the principal. He acquires
no right or interest whatsoever for himself in such
property irrespective of his long stay or possession.

(emphasis supplied)
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Hence, the plaintiffs are the owners and the defendant is in illegal
possession of the disputed land. The defendant is neither paying
any amount or charge for his possession. The plaintiff has thus
proved high standard that a prima facie case in their favour which
would warrant interim injunction against the defendant. Balance
of convenience therefore, tilts in favour of the plaintiffs which
cannot be compensated in terms of money and thus Point No. 1

to 3 are answered in Affirmative.

In view of the above and for the reasons stated above, the
following order is passed,

-ORDER:-
1]  Application for injunction is allowed in terms of para 10

(1) of Exh 5, which reads as under,

(2) Aeg {1 2. edluist Udl.gge [¥.siv01l Uidl
aloR— 152 Ad oioiR—q ofl §d ¥aflol Us) UldUIElA ARG
¥Hlol U 53 AolA[ESA €A1l § ¥ BIdall SIA AS1R]
Hiuellofl ee sruell Meri el Yol (1) foRiiofl H
fl oidIdd ¥l I —Ad oiciR—1 ol 2RYERH |l 8. FHi
A1 S1Holl UlAdIE] Al ASSRAIE UTUNA 22A50)
0-00-39 &.2R.AH edflel A 8. (R) [aiilall T &
oldidd ¥l 31-Ad oiolR—q ol R¥ERYI(l 8. Fai
UA4IE] Al IE YsS011E ANET]A A2i§01 0—00 -2

e.ARAHL. edtiel 52 8. Aal (3) [a12110fl T &fl cicidd
%3l I-AHd cici—q ofl ¥Rl 8. FHi Ulddie]
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Alodeiy Yssend AaA A2gn o—o01-w1
B.ARAH. ool s3d & d ¥l dicsif@s 2aud
uiidl 3 &1 sA] A 21241 2131 di€lall v A€ £t
qiof] oallaiati ulddi€loliAl 8 881¢ ddHoli HIRIA allSA
§ AYo2l &d WEd Aeg ¥Hloldi soixl ud s
$A4sIA ol & Aeg wHlotofl 611 UlAUIE]AT &1 1€
el ool yds usidl @ § dasid il dae &l
digll A€ eldidioll  [@Bdsddi - %id S sHIR
HIRIAL,oIS—UISA HIRSA UWdIsId dl e ud]
[Avs uglaAl s3A AHi AUSULRI, 2SI, ARIY S
sAd oife ddl Hadotofl &3l dIElRA A AUl Eld]
EAIal SIH AUAIB Hollgf §SH 2] dIElall dREFLIHI ol
ulcdiglAloll ([AReer s19211%].

Costs in cause.

03-06-2025. [Prakash Shivaji Roundal]
Vaghai. Principal Civil Judge,
Vaghai
GJ01437
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