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138. Dishonour of cheque for insuficiency,
etc., of funds in the account.-
Where any cheque drawn by a person on an
account maintained by him with a banker for
payment of any amount of money to another
person from out of that account for the
discharge, in whole or in part, of any debt
or other 1liability, is returned by the bank
unpaid, either because of the amount of money
standing to the credit of that account is
insuficient to honour the cheque or that it
exceeds the amount arranged to be paid from
that account by an agreement made with that
bank, such person shall be deemed to have
committed an offence and shall, without
prejudice to any other provision of this Act,
be punished with imprisonment of a term which
may extend to two year, or with fine which may
extend to twice the amount of the cheque, or
with both."

Provided that nothing contained in this
section shall apply unless—-
(a) the cheque has been presented to the bank

within a period of six months from the date
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on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of
the cheque, as the case may be, makes a
demand for the payment of the said amount of

money by giving a notice; in writing, to the

drawer of the cheque, 3[within thirty days]
of the receipt of information by him from the
bank regarding the return of the cheque as
unpaid; and

(c) the drawer of such cheque fails to make
the payment of the said amount of money to
the payee or, as the case may be, to the
holder in due course of the cheque, within
fifteen days of the receipt of the said
notice.

Explanation.- For the purposes of this
section, debt of other 1liability means a

legally enforceable debt or other liability.

(5.3) aiddll sRuIE AHY HATEIHI EUid S3d & 54 d idlall SREI-

SR.NO. Details Date
1 Deposit of Cheque 17/10/2024
2 Date of Dishonur/ Return memo | 18/10/2024
3 Issuance of Notice 22/10/2024
4 Notice Served 23/10/2024
5 Complaint filed Dbefore this|11/11/2024
court
Complaint file within limitation
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In the case of Gimpex Private Limited vs.
Manoj Goel, (2022) 11 SCC 705 this Court has
unpacked the ingredients forming the basis of

the offence under Section 138 of the NI Act in

oYsl. A¥1Re §2E sclRA, 216dl. Page 12 of 25



GJNV070018322024

=12 [=1]
-
=1

CC. No. 1639 OF 2024

the following structure:

1. The drawing of a cheque by person on do
account maintained by him with the banker for
the payment of any amount of money to another
from that account;

2. The cheque being drawn for the discharge
in whole or in part of any debt or other
liability;

3. Presentation of the cheque to the bank
arranged to be paid from that account,

4. The return of the cheque by the drawee
bank as unpaid either because the amount of
money standing to the credit of that account
is insufcient to honour the cheque or that it
exceeds the amount

5. A notice by the payee or the holder in due
course making a demand for the payment of the
amount to the drawer of the cheque within 30
days of the receipt of information from the
bank in regard to the return of the cheque;
and

6. The drawer of the cheque failing to make
payment of the amount of money to the payee
or the holder in due course within 15 days of

the receipt of the notice.
AIH, GURSd dHIH dcd) AHIfGId SUIHT SRUIE Ul SN

gy Al % &l aaNefldoid Asedl sdH—a¢cq ofl saH—3¢
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A Y gFlAElA ARIlell AuUs A WG HRIIA slef
AdINSIRS %16 AU ole] 2ol ARIU] SIuEARWl| Il UIG S3]
¥dlofl WRAlHI glu SIS ¥diot AHIUA alel ol dAcdl dedl S3
siuEA0] Al 28H AUl HIZ JIRIERA sdl AH1dd ¥l
SARAEIRA  Adlloll dsld HRSA dl. R—A0—-20F ol JA¥
ARIlal allélA 5 d allZ]24 dl. 23—0—2027 all A% Hall 2R-d
gldl ©di ARIVIA AER ollElAall SIf ¥diol § YdIAI AIUH olel
s dell 284 Ysdl AH0Ud of &1y F&fl ARI] sAuIElll Arll 284
gallsl gdiofl €RIEl RAuidl &l YRAD def dofl AI[Cia &3]
ARIlal 555 2% SAI A1 MR €5 3 s2RAIElA dNAR AUIY]
Aol A1 A520]] sAH— 13¢ Y¥idll &Il sARUIE Evid sl

Y USH 8. dgHi Al SiHoll SRAIEIRA sAAIE A1 Y S}l

€2d19%] Y4 1A AHis—a3 &l ac Hlall &lial Adl w11 241 &

oYsl. A¥1Re §2E sclRA, 216dl. Page 16 of 25
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(9)

CC. No. 1639 OF 2024

S Al SlHoll STAIEIRA A1 SIHall ARIUlal 4EE AS SIRIEAWI
ALl Aal ¥dIGER] V2 AN &dl d eslsd 1 SIdall S3AAIE]
[o1:isULT YR 52 8.

qgHi 213 A aligg %330 8 5 2RIl 1l dla olig 2RIV
$ ddoll [A.9.2] A€ 5Aall sRIdIE] EJlal IR 1A aig] ¥
sIJdigloll €38 A0iSS dloll 6SS CiY SAUIHI AIAd. dYH] AER
sl sluIElol Gde durt &Ad del e sAUIElel YA
AolA Ao B 8.
olIHEIR AYIRY HEIGAHI Basalingappa vs. Mudibasappa
2019 0 AIR(SC)1983 3YslEla &llaiHi Av] ciUIgHi ¥LIIdd
&slsd yxol ARIURA SIE visalicHs &slsd €01dd o &l dal
AA1oNHI §RIE1A Uldllell SIUEAR ARL Aol ¥UIGER] U2 AS
AUE & dd Hlsidiol sRRI 8. ¥ &slsd sRUE]l YRAR
SUIHI 450 AAd 8.
AHlH, GuAsd AT sAT Yot sRUIEl sslsd yyol 2RIUIA
sRYUIElA 31.3,00,000/— (215 3MUAI 2RI @IV YRI) ol Vs &I
Ggloll Aulioll oRWY Sl HIZ AHUAT ¥ JASal Al SIHal
SNAIEIA Uldloll WIdIHI allvidi AER AS "'§S goiAglUc2"" ol
AA AID Jedl YAA o dHl ARIIRA sRUIElA SIRUEARII
Aol AUIGER] ol UAl of AlUdl eldd] sRRUIE evid s3)
il d Hddolofl &slsa sRAUIEIA Y1u1RNY] RAR s3d &l AHY

AR 2% €l oo, gorg. Ase SAH-13¢, 11 YXOig)

oYsl. A¥1Re §2E sclRA, 216dl. Page 17 of 25
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ool Visal SUIHI A19d ofl 818 Fell 2ARIUIRA €l alon. o3,
vseoll sAH— 13¢ Yool (241 U IYoll AIRUE & dY YRAUR
g el Yl of. A al 2 ol I &5RHI AIU] oflA YxGioll gSH
S AR Rt ¥R 2419 8,

—1igSH -

Al sidoll ARV Hidlldid Earid Aad] d &4 20 2224 Aos
SRUILI HIE, 2\. Y. Ul. 21164l (YR RdI), dl. AI&dl, %l. Sivlall
Al ddlofl SReIlHi airdly dPIRs el 2lédld
SAH—9¢(2) uodd €l adNNAoid gogHoe Ase SHAH-

13¢ H¥ol (1210l Ul Yol i dsA|d et sAUUIHI 2419 8.
A%¥loll HEI 243 AN AT A19d.

YSIEl - A1 AY dl. 19, HIg HIRL, Aol 2025 ofl A% yjcd

AelddAi difl, Acinid] «ig sil.

dl. 24/03 /2025 (1€Q0g w1 dRRiE A1EY)

el

()

wysleflua Alee §28 sdl,
Aledl. (UI Code: GJO1729)

sAlRueud (Q.a.2 A g edld sal ¥R11d & S, Al SidHoll
AHRIIA A0d Asoll 284 afl HIZl 84 A&l HIAGR 8.
Sidoll s2AIEl sl gl dictl Axue] Ysddl ol AR
AR 15 Yol sUlg A1Cid A & Al AHI¥HI ElVd] A

ddl agar ag A1 sRIEN UHICT YWY A% S a8l 31IEd]

oYsl. A¥1Re §2E sclRA, 216dl. Page 18 of 25
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Asol]l 2840fl A 210f1 28He] 9N Ysdl 10 Ad] gsH Sl

A9,

(2) GWRlsd il sidall s3bIElall (A.d. 2] ofiAlal AiCIRUI GlIE Al
SIA aldll. gog. As2 SAH—13< &dlal Adi dHi A ddofl 4l
Aol Asoll crEll 284 Yello] dncRofl AU s3d & ol d
Yol gsH s3A AsR dH 8. dHy Al siIA AR
SAH—-30 Hi €S sAIofl Acdl WA 8. dldNl.gog. Vised]
SEH—A3<¢ o &dla ddi, AR SIUEl Yo AR SIS dga
/H dYl AYI 51 243 SIS FIdIES S o] Aed § JEIAd
sAoll &slsdl ol AoNal &llal dgal oAIRS Vial Ul A

s31 Q1S 8.

(3) glcioll SAHI AR 2413 249116 141 USRI SIEf AS AU &l
Aol d Ied &Ad s, ddl SIS SA UAd 8 5 SH?
d oisid s3lu1eual 38s GwR SIS eslsd didd oiefl. olIHER
AEIddoll GcRI%¥ [A. 22 1eew(3) YA SIE WY di.RC ol
YSIEIH] RUULT LI} 8 §, ofILISIY dAdRofl §SH Sl duid
AHeldd ARl 24185 Rald (o218 Adl ANgA. ug dndofl
284 Asofl sAHY] A1) eld] of FGA. o1d.qdRRY EIGO]]
YSIEla HloiRAe dUIl Adi, Kaushalya Devi massand
V/s Roopkishor ( AIR 2011 SC 2566 ) oll YSIEIHI

iﬂi sAAd 8 %, " Held that the offence under

section 138 of the N I Act is almost 1in the

oYsl. A¥1Re §2E sclRA, 216dl. Page 19 of 25
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nature of civil wrong which has been given
criminal overtone , and imposition of £fne

payable as compesation 1is sufcient to meet
the ends of Jjustice. dlH.AHEIAAGI ofleyl oy

Ysiela dAIQT Adi dHi oflJ Yot 8Add & " Vijayan v/s
Baby 2011 ( 4 ) KLT 355 " Hon'ble the supreme
court held that the direction to pay the
compesation by way of restitution in regard
to the loss on account of the dishonour of
the cheque should be practical and realistic.
so in prosecution under section 138 of the NI
Act, the compensatory aspect of remedy should

be given much priority over punitgiven
aspect, dgHi UUT 83 dl SAH1 Asofl 2848] A el 284 Al
A1 siHall AR uRIY] sAéIEld dndR a5 Ysdl Hudio
&SH Sdlofl A1 SIRIEIHI 2AYIES SA B. dYHI A1 5AHI A AN o]
seoll Ri21 &g AS AH & dHal dgaH A1 243 sI A2l 53
atef]. 41 A12N Aol $2Aofl &515l Al AR A1 211(&5 Yotiol]
ARIU 8, ARl al sRUIEl dRA ¥ dilIslA dslR &Ad
8 Aol d oIS RIYER U2 F 284 §R1€lal Ysd 21udiel] &d
d 284 HI2 ARNIA sRuUIEld As wH0A &dl. I A1 SIHoall
$RUIElA Asoll 283He] dndR AIug GRIA YLl 219 8. ¥

213] ol 1H. AEIAd 0l YSIEN 41T Adli, ¥ of|A Y% 8. Kumaran

Vs. State Of Kerala (2017) 7 SCC 471 Supreme

oYsl. A¥1Re §2E sclRA, 216dl. Page 20 of 25
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Court Of India ¥oll Wi ol.39 dl W oflA ¥t &. 31.
The provisions of Sections 357 ( 3 ) and 431
CrPC, when read with Section 64 IPC , empower
the court, while making an order for payment
of compensation, to also include a default
sentence in case of non - payment of the
same." 26. This statement of the law was
reiterated in R. Mohan v/s A. K. Vijaya Kumar
, (2012 ) 8 SCC 721 ( see paras 26 to 29).
27. These two Jjudgments make it clear that
the deeming fction of Section 431 Cr. P. C.
extends not only to Section 421, but also to
Section 64 of the Indian Penal Code . This
being the case, Section 70 IPC, which is the
last in the group of Sections dealing with
sentence of imprisonment for non - payment of
fne must also be included as applying
directly to compensation under Section 357
(3) as well. The position in law now becomes
clear. The deeming provision in Section 431
will apply to Section 421 (1) as well ,
despite the fact that the last part of the
proviso to Section 421 (1) makes a reference
only to an order for payment of expenses or
compensation out of a fne , which would
necessarily refer only to Section 357 (1) and

not 357 (3). Despite this being so, so long

oYsl. A¥1Re §2E sclRA, 216dl. Page 21 of 25
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as compensation has been directed to be paid,
albeit under Section 357 (3), Section 431 ,
Section 70 IPC and Section 421 (1) proviso
would make it clear that by a legal fction ,
even though a default sentence has been
suffered, yet, compensation would be
recoverable 1in the manner provided wunder
Section 421 (1) . This would, however, be
without the necessity for recording any
special reasons. This is because Section 421
(1) proviso contains the disjunctive " or "
following the recommendation of +the Law
Commission , that the proviso to old Section
386 (1) should not be a bar to the issue of a
warrant for levy of fne, even when a sentence
of imprisonment for default has been fully
undergone. The last part inserted into the
proviso to Section 421 (1) as a result of
this recommendation of the Law Commission 1is
a category Dby itself which applies to
compensation payable out of a fne under
Section 357 (1) and , by applying the fction
contained in Section 431, to compensation

payable under Section 357 (3).

AEH| ol . AEIAd 0l ol Vo YSIElD dUIRT Adl, ¥ oflA Yo

©. K.A. ABBAS H S A ; SABU JOSEPH V/S SABU

JOSEPH & ANR; 2010 ( 6 ) sCC 230 Para 27:

oYsl. A¥1Re §2E sclRA, 216dl. Page 22 of 25
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From the above line of cases, it becomes very
clear, that , a sentence of imprisonment can
be granted for default in payment of
compensation awarded under Section 357 ( 3 )
of Cr. PC. The whole purpose of the provision
is to accommodate the interests of the
victims in the c¢riminal justice system.
Sometimes the situation becomes such that
there is no purpose is served by keeping a
person behind Dbars. Instead directing the
accused to pay an amount of compensation to
the wvictim or affected party can ensure
delivery of total Jjustice. Therefore, this
grant of compensation is sometimes in lieu of
sending a person behind bars or in addition
to a very 1light sentence of imprisonment.
Hence on default of payment of this
compensation, there must be a just recourse.
Not imposing a sentence of imprisonment would
mean allowing the accused to get away without
paying the compensation and imposing another
fne would be impractical as it would mean
imposing a fne upon another fne and therefore
would not ensure proper enforcement of the
order of compensation. While passing an order
under Section 357 ( 3 ), it is imperative for

the courts to 1look at the ability and the
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capacity of the accused to pay the same
amount as has been laid down by the cases

above, otherwise the very purpose of granting

an order of compensation would stand
defeated.
(v) YHI ol IH. AR AEIAd0ll YSIEI Fdll, % AR dacel] 284

Ysdl A1UdIHI SHR S2 dl AHEIdd Seafl A% sH1d] S 8. ¥e)
A1 SIHoll ARl A AN of]l 241 5] oA RN 2Hal UI¥o]] A
$dlof GRIA %I 2419 & I of]A Yol A1V §SH o I4ol|

[BAHI SAUIHI A1 8,
- AU gsH -

(1) A1 sldoll AR Hidlldia Earin Al d &3 2014 2dled AAos
SRAUILI HIE, 2B. Y. Ul. A16dl (VR RdI), dlI. HI&dl, %. Sidll|
Aa  ddlofl NRelHi airdly dPIRs Y2l 2AlBdld
SHH—9<(R) 2104 €] aal. gogdoe As2all SHH-13¢ HYO

dsARdia 5] & Uy of| A1€] Seofl A%l SUIHI 41 8.

() gy AR Adl gsH sAUHI AUId & 5, ARNA
3l. 3,00,000/— (2i5 3(WAI 2@ dIv) (s5.uUl.slsoll sAH-
3u9(3) Yx¥ol sARUIElA garaR U2 gsHoll arlviel A Hidai

Ysd] Hudliall gsH sAUIH1 419 8.

(3) ggHi A1 S1A AR da1ctRofl 284 $2AAIE]G AHUAR of Y5l 2410

dl 2A1R1Ilal agf Al HiAoll A1€] Seall A0l §SH SAUIHI 2419 8,
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(¥) Al 1A A AR dacRel] 284 of1252 2l A16d1H1 ¥3HI $AD

AUld YKlas [Qcaul vie dndefl 254 s3p1Ela 2H1Udlal] A1ER

SAIHI 2419 8.
(w) AHRIUlol BUR YXGio] A% dIR2 SIadlall g5H SUIHI 2419 8.
(s) AHRIUlA A€ Yslelofl oisd AL.2AR. LA saH-353 H¥of (Aot

YA dIcsIfGs udiofl §SH SAUIHI 1D 8. A1 gSHdl| As AIE]

ol13528flal dociRell gSH S &l I AARIED 5241,

(9) ggHi A1 S1A AR da1ctRofl 284 2RI AHUAR of Ys] 2410
dl AR e/l gncrel] 284 €5 dls dyd sl HI2 sAsH]
164 (ot 12410l 2418 AHIEQA SAUIHT A1 8. sAS2| 24164 [0l 1410l

[sHloic Wi1%R SIsell sAH— 322 Yol wid] die Ry s,

YSIEl - A1 AY dl. 19, HIg HIRL, Aol 2025 ofl A% yjcd

AelddAi difl, Acinid] «ig sil.

dl. 24/03 /2025 (1€dog uR1diRRie A1Eq)
A184I ¥yslflad A¥lge 22 s,
4184l

(UI Code: GJ01729)

(S.I.MANSURI)
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