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“..29 In M. Siddiq v. Suresh Das6 , a Constitution Bench of this Court
has described the standard of ‘preponderance of probabilities’ in the

following terms:

“720. The court in a civil trial applies a standard of proof
governed by a preponderance of probabilities. This standard
is also described sometimes as a balance of probability or
the preponderance of the evidence. Phipson on Evidence
formulates the standard succinctly: If therefore, the evidence is such
that the court can say “we think it more probable than not”, the
burden is discharged, but if the probabilities are equal, it is not.
[Phipson on Evidence.] In Miller v. Ministerof Pensions [Miller v.
Minister of Pensions, (1947) 2 All ER 372], Lord Denning, J. (as the
Master of Rolls then was) defined the doctrine of the balance or
preponderance of probabilities in the following terms: (All ER p. 373
H) “(1) ... It need not reach certainty, but it must carry a high degree
of probability. Proof beyond reasonable doubt does not mean proof
beyond the shadow of doubt. The law would fail to protect the
community if it admitted fanciful possibilities to deflect the course of
justice. If the evidence is so strong against a man as to leave only a
remote possibility in his favour which can be dismissed with the
sentence, “of course it is possible, but not in the least probable” the
case is proved beyond reasonable doubt, but nothing short of that
will suffice.” (emphasis supplied)

721. The law recognises that within the standard of preponderance
of probabilities, there could be different degrees of probability. This
was succinctly summarised by Denning, L.J. in Bater v. Bater [Bater
v. Bater, 1951 P 35 (CA)], where he formulated the principle thus: (p.
37) “... So also in civil cases, the case must be proved by a
preponderance of probability, but there may be degrees of
probability within that standard. The degree depends on the subject-
matter.” (emphasis supplied)....”
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12.1“.....The standard of proof is hence not the strict
standard which governs a criminal trial, of proof beyond
reasonable doubt, but a civil standard governed by a
preponderance of probabilities. Within the rule of
preponderance, there are varying approaches based on

context and subject...”
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“....26. It is clear that the Court has to ascertain the intention of the
parties based on the language used in the document. Time and again,
the Court have laid down certain principles to interpret any document
or clauses therein. In fact there are no statutory rules to interpret any
document. But based on the settled principles, the Courts are
interpreting the documents and any conditions contained therein.
Rules of interpretation are mere working rules or as guidelines and
are not binding on the Courts of law. Yet, they have some sanctity as
they have been deduced from judicial decision over the years. It is
found listed in Odgers Construction of Deeds and Statutes, used the
listed rules by the Courts and they have acquired respectability. The
Supreme Court in Delhi Development Authority v. Durga
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Chand has also noticed Orders Rules and quoted them with approval
and as the observation of the Supreme Court have the force of law of
the land, it may be taken Odgers Rules (known as golden rules of
interpretation) have been judicially recognized and may be adopted
as Rules for interpretation of the documents in India. These Rules are
listed hereunder:

1.The meaning of the document or of a particular part of it is
therefore to be sought for in the document itself.

2. The intention may prevail over the words used

3. words are to be taken in their literal meaning

4. literal meaning depends on the circumstances of the parties

5. When is extrinsic evidence admissible to translate the language?
6.Technical legal terms will have their legal meaning.

7. Therefore the deed is to be construed as a whole. Apart from the
said seven rules listed by Odger, it would be convenient to list the
following rules for the sake of convenience are called additional
rules and given number in continuation:

8. Same words to be given the same meaning in the same contract.

9. Harmonious construction must be placed on the contract as far as
possible. However, in case of conflict between earlier or later clauses
in a contract, later clauses are to be preferred to the earlier; while in
a will, earlier clause is to be preferred to the later.

10. Contra Proferendum Rule-If two interpretations are possible, the
one favourable to the party who has drafted the contract and the
other against him, the interpretation against that party has to be
preferred.

11. If two interpretation of a contract are possible the one which
helps to make the contract operative to be preferred to the other

which tends to make it inoperative
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12. In case of conflict between printed clauses and typed clauses,
type clauses are to be preferred. Similarly, in conflict between
printed and hand written clauses, hand written clauses are to be
preferred and in the event of conflict between typed and hand

written clauses, the hand written calluses are to be preferred
13. the special will exclude the general

14. Rule of expression unius est exclusion alterius

15. Rule of noscitus a sociss

16. Ejusdem generic rule will apply both the contract and statute

17. place of Punctuation in interpretation of documents

27.From the Rules stated above, when the language used in a
document is unambiguous conveying clear meaning, the Court has
to interpret the document or any condition therein taking into
consideration of the literal meaning of the words in the document.
When there is ambiguity, the intention of the parties has to be
looked into. Ordinarily the parties use apt words to express their
intention but often they do not. The cardinal rule again is that, clear
and unambiguous words prevail over the intention. But if the words
used are not clear or ambiguous, intention will prevail. The most
essential thing is to collect the intention of the parties from the
expressions they have used in the deed itself. What if, the intention
is so collected will not secure with the words used. The answer is the
intention prevails. Therefore, if the language used in the document
is unambiguous, the words used in the document itself will prevail
but not the intention....”

BURSA YSIEIHI olIHER US| AHEIAd SlIHER AUTRU HEIAII
"fecgl Sadludee ARE Q. gARIE" ol YSIEld  iloti

Auflal €199 YRidIg) HeuiSal sl duid edloidi Avidlall HE AT
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22. Preferential right to acquire property in certain cases.—

(1) Where, after the commencement of this Act, an interest in
any immovable property of an intestate, or in any business
carried on by him or her, whether solely or in conjunction with
others, devolves upon two or more heirs specified in class | of
the Schedule, and any one of such heirs proposes to transfer his
or her interest in the property or business, the other heirs shall
have a preferential right to acquire the interest proposed to be
transferred.

(2) The consideration for which any interest in the property of
the deceased may be transferred under this section shall, in the
absence of any agreement between the parties, be determined
by the court on application being made to it in this behalf, and if
any person proposing to acquire the interest is not willing to
acquire it for the consideration so determined, such person shall
be liable to pay all costs of or incident to the application.

(3) If there are two or more heirs specified in class | of the
Schedule proposing to acquire any interest under this section,
that heir who offers the highest consideration for the transfer
shall be preferred. Explanation.—In this section, “court” means
the court within the limits of whose jurisdiction the immovable
property is situate or the business is carried on, and includes
any other court which the State Government may, by
notification in the Official Gazette, specify in this behalf.

AER SRIEl] RUIVAI Yyor dRIdeApRId dsldiula ([Hdsd
GRAR A1 SRIEI0 [AsYdoll S211- ofl AS Sl UG YRAER] §
AYR Aol ddI A%12NHI A SIF ARA d [RdsdaHi Uldlell ¢ial dugld
$ &didld sdI ged1 &l dl dedl MIdlg &didR@l Uldlel] dR&LI i

ANUYlall 2o dIRAERIA UseARjAd A2 28 8. 211e], A1 SIA Ul
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6.Devolution of interest in coparcenary property.(1) On and
from the commencement of the Hindu Succession
(Amendment) Act, 2005, in a Joint Hindu family governed by
the Mitakshara law, the daughter of a coparcener shall,-
(a) by birth become a coparcener in her own right in the
same manner as the son; (b) have the same rights in the
coparcenary property as she would have had if she had been
a son; (c) be subject to the same liabilities in respect of the said
coparcenary property as that of a son, and any reference to a Hindu
Mitakshara coparcener shall be deemed to include a reference to a
daughter of a coparcener:

Provided that nothing contained in this subsection shall affect or
invalidate any disposition or alienation including any partition or
testamentary disposition of property which had taken place before
the 20th day of December, 2004.

(2) Any property to which a female Hindu becomes entitled by
virtue of sub-section (1) shall be held by her with the incidents of
coparcenary ownership and shall be regarded, notwithstanding
anything contained in this Act or any other law for the time being in
force in, as property capable of being disposed of by her by
testamentary disposition.

(3) Where a Hindu dies after the commencement of the Hindu
Succession (Amendment) Act, 2005, his interest in the property of a
Joint Hindu family governed by the Mitakshara law, shall devolve by
testamentary or intestate succession, as the case may be, under
this Act and not by survivorship, and the coparcenary property shall
be deemed to have been divided as if a partition had taken place
and,-

(a) the daughter is allotted the same share as is allotted to a son;
(b) the share of the pre-deceased son or a pre-deceased daughter,
as they would have got had they been alive at the time of partition,
shall be allotted to the surviving child of such pre-deceased son or of

such pre-deceased daughter; and(c) the share of the pre-deceased
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child of a pre-deceased son or of a pre-deceased daughter, as such
child would have got had he or she been alive at the time of the
partition, shall be allotted to the child of such pre-deceased child of
the pre-deceased son or a pre-deceased daughter, as the case may
be.

Explanation-

For the purposes of this sub-section, the interest of a Hindu
Mitakshara coparcener shall be deemed to be the share in the
property that would have been allotted to him if a partition of the
property had taken place immediately before his death, irrespective
of whether he was entitled to claim partition or not.

(4) After the commencement of the Hindu Succession (Amendment)
Act, 2005, no court shall recognise any right to proceed against a
son, grandson or great-grandson for the recovery of any debt due
from his father, grandfather or great-grandfather solely on the
ground of the pious obligation under the Hindu law, of such son,
grandson or great-grandson to discharge any such debt:

Provided that in the case of any debt contracted before the
commencement of the Hindu Succession (Amendment) Act, 2005,
nothing contained in this sub-section shall affect-(a) the right of any
creditor to proceed against the son, grandson or great-grandson, as
the case may be; or(b) any alienation made in respect of or in
satisfaction of, any such debt, and any such right or alienation shall
be enforceable under the rule of pious obligation in the same
manner and to the same extent as it would have been enforceable
as if the Hindu Succession (Amendment) Act, 2005 had not been
enacted.

Explanation-

” "

For the purposes of clause (a), the expression “son”, “grandson” or
“great-grandson” shall be deemed to refer to the son, grandson or
great-grandson, as the case may be, who was born or adopted prior
to the commencement of the Hindu Succession (Amendment) Act,

2005.
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(5) Nothing contained in this section shall apply to a partition, which
has been effected before the 20th day of December, 2004.
Explanation-

For the purposes of this section “partition” means any partition
made by execution of a deed of partition duly registered under
the Registration Act, 1908 (16 of 1908) or partition effected by a
decree of a court.

8. General rules of succession in the case of males. The
property of a male Hindu dying intestate shall devolve according to
the provisions of this Chapter (a) firstly, upon the heirs, being the

relatives specified in class | of the Schedule; (b) secondly, if
there is no heir of class I, then upon the heirs, being the relatives
specified in class Il of the Schedule;(c) thirdly, if there is no heir of
any of the two classes, then upon the agnates of the deceased; and
(d) lastly, if there is no agnate, then upon the cognates of the
deceased. (d) lastly, if there is no agnate, then upon the cognates of
the deceased.

qgHi Al doiss Al dlHER AdRY Aeldd "[Qellal Al [,
21521 AT ial oflo1A) " § ¥ 2020(3) AU, Ulall ¢l.9RS Hi
uRies &3d 8 d Ysledi ulduweld s3d Regidl el ddl aR?l
¥l Icl &1 oA 1lS A0l ViR dal A8l 2% 2Avd 8.

“63.Considering the principle of coparcenary that a person is
conferred the rights in the Mitakshara coparcenary by birth,
similarly, the daughter has been recognised and treated as a
coparcener, with equal rights and liabilities as of that of a son.
The expression used in section 6 is that she becomes
coparcener in the same manner as a son. By adoption also, the
status of coparcener can be conferred. The concept of
uncodified Hindu law of unobstructed heritage has been given a
concrete shape under the provisions of section 6(1)(a) and 6(1)


https://indiankanoon.org/doc/582772/
https://indiankanoon.org/doc/582772/
https://indiankanoon.org/doc/582772/
https://www.writinglaw.com/the-hindu-succession-act-1956/#schedule
https://www.writinglaw.com/the-hindu-succession-act-1956/#schedule
https://www.writinglaw.com/registration-act-1908/

25 RCS No. 70/2019

(b). Coparcener right is by birth. Thus, it is not at all necessary
that the father of the daughter should be living as on the date
of the amendment, as she has not been conferred the rights of
a coparcener by obstructed heritage. According to the
Mitakshara coparcenary Hindu law, as administered which is
recognised in section 6(1), it is not necessary that there should
be a living, coparcener or father as on the date of the
amendment to whom the daughter would succeed. The
daughter would step into the coparcenary as that of a son by
taking birth before or after the Act. However, daughter born
before can claim these rights only with effect from the date of
the amendment, i.e., 9.9.2005 with saving of past transactions
as provided in the proviso to section 6(1) read with section
6(5).

64. The effect of the amendment is that a daughter is made
coparcener, with effect from the date of amendment and she
can claim partition also, which is a necessary concomitant of
the coparcenary. Section 6(1) recognises a joint Hindu family
governed by Mitakshara law. The coparcenary must exist on
9.9.2005 to enable the daughter of a coparcener to enjoy rights
conferred on her. As the right is by birth and not by dint of
inheritance, it is irrelevant that a coparcener whose daughter is
conferred with the rights is alive or not. Conferral is not based
on the death of a father or other coparcener. In case living
coparcener dies after 9.9.2005, inheritance is not by
survivorship but by intestate or testamentary succession as
provided in substituted section 6(3).

In ref: Effect of enlargement of daughter’s rights

65. Under the proviso to section 6 before the amendment made
in the year 2005 in case a coparcener died leaving behind
female relative of Class | heir or a male descendant claiming

through such Class | female heir, the daughter was one of
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them. Section 6, as substituted, presupposes the existence of
coparcenary. It is only the case of the enlargement of the rights
of the daughters. The rights of other relatives remain
unaffected as prevailed in the proviso to section 6 as it stood

before amendment.

66. As per the Mitakshara law, no coparcener has any fixed
share. It keeps on fluctuating by birth or by death. It is the said
principle of administration of Mitakshara coparcenary carried
forward in statutory provisions of section 6. Even if a
coparcener had left behind female heir of Class | or a male
claiming through such female Class | heir, there is no disruption
of coparcenary by statutory fiction of partition. Fiction is only for
ascertaining the share of a deceased coparcener, which would
be allotted to him as and when actual partition takes place. The
deemed fiction of partition is for that limited purpose. The
classic Shastric Hindu law excluded the daughter from being
coparcener, which injustice has now been done away with by
amending the provisions in consonance with the spirit of the
Constitution.

67. There can be a sole surviving coparcener in a given case the
property held by him is treated individual property till a son is
born. In case there is a widow or daughter also, it would be
treated as joint family property. If the son is adopted,he will
become a coparcener. An adoption by a widow of a deceased
coparcener related to the date of her husband's death, subject
to saving the alienations made in the intermittent period.

In Ref. Acquisition of Rights in Coparcenary Property

68. It is by birth that interest in the property is acquired.
Devolution on the death of a coparcener before 1956 used to be
only by survivorship. After 1956, women could also inherit in
exigencies, mentioned in the proviso to unamended section 6.
Now by legal fiction, daughters are treated as coparceners. No
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one is made a coparcener by devolution of interest. It is by
virtue of birth or by way of adoption obviously within the
permissible degrees; a person is to be treated as coparcener

and not otherwise.

69. The argument raised that if the father or any other
coparcener died before the Amendment Act, 2005, the interest
of the father or other coparcener would have already merged in
the surviving coparcenary, and there was no coparcener alive
from whom the daughter would succeed. We are unable to
accept the submission because it is not by the death of the
father or other coparcener that rights accrue. It is by the factum
of birth. It is only when a female of Class | heir is left, or in case
of her death, male relative is left, the share of the deceased
coparcener is fixed to be distributed by a deemed partition, in
the event of an actual partition, as and when it takes place as
per the proviso to unamended section 6. The share of the
surviving coparcener may undergo change till the actual
partition is made. The proviso to section 6 does not come in the
way of formation of a coparcenary, and who can be a
coparcener. The proviso to section 6 as originally stood,
contained an exception to the survivorship right. The right
conferred under substituted section 6(1) is not by survivorship
but by birth. The death of every coparcener is inevitable. How
the property passes on death is not relevant for interpreting the
provisions of section 6(1). Significant is how right of a
coparcener is acquired under Mitakshara coparcenary. It cannot
be inferred that the daughter is conferred with the right only on
the death of a living coparcener, by declaration contained
in section 6, she has been made a coparcener. The precise
declaration made in section 6 (1) has to be taken to its logical
end; otherwise, it would amount to a denial of the very right to
a daughter expressly conferred by the legislature. Survivorship
as a mode of succession of property of a Mitakshara
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coparcener, has been abrogated with effect from 9.9.2005
by section 6(3)....”

“....129. Resultantly, we answer the reference as under: (i) The
provisions contained in substituted Section 6 of the Hindu
Succession Act, 1956 confer status of coparcener on the
daughter born before or after amendment in the same manner
as son with same rights and liabilities.(ii) The rights can be
claimed by the daughter born earlier with effect from 9.9.2005
with savings as provided in Section 6(1) as to the disposition or
alienation, partition or testamentary disposition which had
taken place before 20th day of December, 2004.(iii) Since the
right in coparcenary is by birth, it is not necessary that father
coparcener should be living as on 9.9.2005.(iv) The statutory
fiction of partition created by proviso to Section 6 of the Hindu
Succession Act, 1956 as originally enacted did not bring about
the actual partition or disruption of coparcenary. The fiction was
only for the purpose of ascertaining share of deceased
coparcener when he was survived by a female heir, of Classl as
specified in the Schedule to the Act of 1956 or male relative of
such female. The provisions of the substituted Section 6 are
required to be given full effect. Notwithstanding that a
preliminary decree has been passed the daughters are to be
given share in coparcenary equal to that of a son in pending
proceedings for final decree or in an appeal.(v) In view of the
rigor of provisions of Explanation to Section 6(5) of the Act of
1956, a plea of oral partition cannot be accepted as the
statutory recognised mode of partition effected by a deed of
partition  duly  registered under the provisions  of
the Registration Act, 1908 or effected by a decree of a court.
However, in exceptional cases where plea of oral partition is
supported by public documents and partition is finally evinced
in the same manner as if it had been affected by a decree of a

court, it may be accepted. A plea of partition based on oral
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evidence alone cannot be accepted and to be rejected
outrightly...”
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[Qd sl 9o Yoy WA AR d [Aesa diRA1S 655 daall A1l d1Elotl class

| of the Schedule ol U3 YaUId al (gog ASAAal AAS20fl SHH-§

oll YERI A€ ARalIR [aog Yuiall Alell dldlotl diRAeRIHI Yollal uer yo

F2dl ¥ 658 HNGlol WIS &I, dEYHI ollHER AdRU AHEIAA DG 5yAAd

8 5, Yolla doll Mdldll [AasdHi si—uRieiRel &ss 8. ¢1d deil [Udl
(Bog, AsARUcl (AAASHG2) AS2 00U AHAHT HIRI] d UBHI HWI 21-Jd
Gl ol AER YSIEIHI 200U ofl YRl urdiedd] 24 (U]
arfluvell sxdlser) diudie sjpdd 8. [eog ASARUcl  AS2Al
SEH—S Al (@A Glicid ¥LI1d 8. ugl d Yollofl %o SRIEIHT AL RI S
ugdl gJd Y 5 ugl Al &lY A2a § sl — wiRdald] Augfe yoHell und &
al dofl H12 A %33 o1ef] 5 [Ucl A€ sIUEHT YA YeRI duid Fdla gldl
%33 8. deggHi HI2 A1l Aol Y il defl [diofl Hldsaai ofl &ss
oIl £l otef] 2401 @20t cile Ul 22f] sl-uiRdeaR ails 21 28 & dell defl
[Aet1%a HiPIUI 8SER 2B & 2ial %1 d 22l el WA dl delletl diRRdl defl
o [¥dld elu deflell ¥ (@A Anddl 6SSER &IU dzd] (g Anddl dail
qIRA] ULl &SSER W 8. dgHi A &slsd [bifAuielld 8 5, (es3] d SldaieiR
UHIO (£53] % &l) & A2d doal &g ¥d1ef] (€53 ] ¥l o1efl ¥ Hint A2

9 o)A gldlall SRRNAR (€s3lal Mdioll [FAicsdaiefl (8221 AHA1udlial] JosiR

s3] ASIY o18).
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(¢.v) ¥ AANHI A4l SIHoll dIE] HEI of. ¥ YUR 83 ASH of &ldig]

Hloldlal SREI 8.

(¢.u) ggHi diglall Ul (oldeaidi del oy YAUIRAHAI dlA Uld %
A &51sd s94d VM 8 5, eldidiol] asA?] Fdsd aslaluxld dg gel -
9eARd] [Hasa 8 5 i aldoll RadlA daell d&l dddll el cigoll
S ¥ &AId B Ja S olgal 5 F HWQ 2AJd B dellell A dRAERII
6sS5—(220] AHR/A 8 ial d Us] ulddig]l Ridiefl dHid cigellA del
3[%R01R Gigolall YRAERIA Uldlail (82211 dIgloll dRSLIHI ¥di $3d 8. dl
Aldl A92NH1 eldidiol]l dsid] [Aasadi ulddig]l ool ULl 9ol -
4&AURIE] (8221 AH 1AM &ldlall clicid s(Ad i 8. I HEl of. v ofl ¥l
aISRHI 2AI1udloll 1Y 8.

(¢.5) AIH, AR eldl AsaRgl Udd  eldl ©di da  [olfefd
sl AHA Aeldd sIuElol] uRRAdla 23U ASAAIRA UsIRA] d do]
ufda % ool 8 8. 1 digl sl [A3esoll SIT ag HId ol HI
dal 1R USSR of &l dedl sRIY] ¥ veldd d dg HoR s3] ed] AN
a1gl U Uldlofl [Adsoiecllal 2ifElol cioal Ueilel (B ¥Inad AefA. 2418,
Gwisd sd  UAT Aoy Il Uldlell  €1dl YRUR  SYIH]
{21 A$N WBA &1 Hel of. A ] 3 2ol U &l § ofl YUIG &SRHI AHY HE
ol.% ofl ¥ aiSRHI 8], HEI of. 9 AAd oflA X AV §SH S]]

1A Rd ¥Rl 1Y 8.
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—: AIU] §8H :-

1) d1€lofl E19] iRIc: YR SAUIHI 2419 8,

2) 1d| 2ol Ul U Hi ¥R1Ad [AASAIHI 241 SIHall dIglall dRIdEURIE]
¥/ U Fedl d¥l ulddiglell dRiggyRd /U 2dl (egAl AUld] 2419d
gldio] 418f] sud] 182 s2UIHi 2419 8.

3) eldl 2ol VI, U Hi ¥11dd [AdsdlAi ulddiglol & geraagpRIA /U
Fed (@821 UId] 2419d & dedl (eldl] [Fcsd uRle sdlall diglall QIgld
&SS ¥lal Pre-emption right 2820 Aq 821l %182 $2d1Hi 2419 8.

4) €191 2R%loll UL, U Hi ¥©I1Ad [AASAIHI Yoll A1H UABIRIA &2 of. 932/
Aol d1€] Ayel 2ol 2dd™ HIAS sUFER & dd sAd] %18 SUIHI
219 8,

5) e1dl 2ol WI. U Hi ¥CI1Ad [RdsdlHI dI€lal dRIdaARNE ¥/ U F2d
soi%l eildld2IHl UlAdIElA gd-WRed SIE &8d vesiRid sd]-s:uud]
a18l AHY A [Aasd 26id SIS daeldlall ¥4l S yggIRIall, cefldall, 2l
4Rl sAI-s:Add] aig] dd] ¥1gsofl Hotief SAHI] AHIudIHi 2419 &,

6) 2. Ul.2fl. 2S—20, 3d-q¢ ol P HYxor wAHls §SHalY
ElRdlall g5H SAUIHI AIA 8,

7) sAseell  oaAiRla  [edlo]l siRiRlediol sad-ur da¥l  gsH—=0,
[lRuH—¢ HYxo weHls gsHalHl ol d e se—geell g2l wis)
U2isRlal $01%] A1udlal] §SH 1A 2419 & Vol d 243all WS Eloi—30 Hi

SAlofl gSH SAUIHI 2419 8.



32 RCS No. 70/2019
8) dgHi gsH sAIHI AHIA B 5, Aeg YAl HI2 Hiuell (ARl ¥ sief
SIUEAR Ui Y1 A dIEIA eilarddiol] 281,

~N ~N

9) u2isIAA Ulduldiall W ¢flalgdiail 281.

85H AIRAY dl. e HIZ : 2NSAGR, Ad 1 2023 ol A% dAIEd)

Hs1A vicd] AelddHi %182 sl

deigdl. (133l 25312 H&a)
dl. 9G/90/2023 A9120id [Afo1R [R—Ad ¥y,
olR1Ed]. ¥1%¥. 0q0c9



