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(1) Whether plaintiff entitled to get declaration as prayed
for ?

(2) What order and What decree ?

(u)  oflA ¥eAd SREINAR BUASA HElall HIRI [a1f ol ot 8.

(s)

Q9. ciSIRAHI.

2. IR gSH HXOl.

q1€] U Uldlell 54 YAR $dI AR oflA H¥clall HilGis deil €21

YAUI %Y S} 8.

—: AHIBs Yrdl -

A.0l. |AiS ([Aa1d

09 | US UIE]l SUIRISR dEaiRAH YUAIA0] ARAUIRIg] A€l 1Y

02 |29 [dI€]l df di€lofl SHHURUR SHARJGHIR AHRISR
AR IE] YI9lg] /A UIRI0] A12iEal I3




16/39 SPCS.3/2010

03 | 1U dI€] a5 A€ [AEHIEYS SIBUIMHIEY HIUARa} ARAUIRA 9]
AIdIEal 1.

—: £2d19 U4 :—

.0, | AiS [Qa1d
oa | g2 eldigidll Adsdoll A12] 2Adefl WUl s150fl vl sisd
02 | §2 eldigidll Fdasddl a0 A1sREl uasdl uil sisd
03 | §3 digld [Adsddl 212l 24del]l WUl siSdl] ui3l oisd
0¥ | §v digldl [Adsddl 212l 24del]l WUl siSel] w3l oisd

ou | su 9i€ldl Fdsddl] olldldRl arRruI(ds] 82921 AHISREI
Usisoll Wil oisd

05 | 55 dI€ld] [Fdsddl] ldlHRl a2RuUIfds] €221 AHIsiREI
Ysisofl Wil oisd

09 | 59 dIElA AsdIse HIRsA ulddiglxAla eldigiol]l Adsd
AHodd AAIRI dlle 3 d Glloid A€ AHIRURUMNHI
AU 18R Addelof] %18 UWR.

qIgl ud GUWR LIl AldI Vo SIg YRIUI 3SS U dIUdIH]
AAd oi®fl. dHy dI€] df His—19 &l sdRla YAl 2% sq1ai
A1dd 8.

uldgiglual el 241 S13 SIF AIVIS § €2a1A%] YRId] %Y SAUIHI

A1Ad alef] Hal AHis—aa¢ &l sdIR)o Y2/l 2% 541341 2419d 8.

(¢) gl aan ulaalel uaiofl edldi:-
(¢.q) AER s1A diglall (.92 AAis— 12 &l Aulla edld 2%

S3d 8 Vol duloll Aftid e[AAIHI 2lou5R 1S UIUS] Ased]l saH ¢



17/39 SPCS.3/2010

Yo ARA AAHoe Yo AUIRIol]l SR YL AS VHal dal 1]2eR
sdlofl ¥32 alefl dHy 1222101 As20fl SAH 19 UHIGT do] %1220
%¥33] of &l di€lall €ldiotl 1R%ol] &5]SAloll H1E1R dI€lofl E1] 3R
gdl U @ 8. dgai, HIftis dUIL RAUR $dl HI2 d Ayl
sRigiglai Il ei1d dlal gl dofl Hlftis YAdl Hecdoll ool
28 8 AdHY ged] Vial Howioll 2AICHI[AS ol AciLlall AR 1141
[Adsdell AuIRl olioid HlGis R ueH edlofl d eldd Hiolg
AgA. RUR olal u2isRl Asollxiell uIsiRl & ia oid uaiskl
4R 1919101l [Fisdd R 20y S1ef dsAR o] dHy gexd] (A2
ol A1y A(H2AHG A181R AHEIAd dIElol] 2341 Hio Auid] Hlg.
qgai, eldigidl @asa qi€lddl Fdsdel ol 2419d  [Adsd
& ol Uldlofl [Adsddl] cligHi 241dd Pdsd vidledial digl gesdl
g9 d Rdcifds 8. eldigioll Pdsdell g duRl [SHd

3.39,Uq,000/— aiss] s3d edl ¥ W2 eldidioi] [Fasd ] diE]
ule dl dofl (Adsdell oyl 241dd Masa el (el gl AR
Ad Guailal s3] 25 ol Al o dIElA A [Aasd vRledl Hi2 duId)
oididd Aol Aefl & A1ed] H1E] (sHd Ysadie] U1l 2dISRA Hal Ciol
u2isRlofl [A2diRicll 2Aciglal SRY SIF duiRl SAIHI A419d dllB.
d elssd aiHeR s1E edlal Ad] K21, dIElRA dofl elEidioll AHolai
A AR, 2000 HIYUER Ulell ol. Uow d&l w09 (3)
S.AAAU. Uloll o, U3¢ ol YSIE Y NRA B, dAHY

ulAgiglA defl A19ie G2 Sief YGilofl A41Ud ote] 4l A1HI Uil G
sdlofl SI¢f udl1a13] 2410d atef] I 2A1.ULA. 2415 2 19 3d 3 (A)



18/39 SPCS.3/2010

d2l YAdiall SRIEI] SHH 1T YXG dl GIHER ATIRAY
AeIAdall AcecE ¥.21.S]. Uloll of. ATF3 ol YSIEI Y0 UlddIE]l o]
S URI al SIRUEARWN of &ldlg) AEIAd AU Aojdlsl Slg]

28 8 Aial d AIUR dI€loll E19] HR &dIal UM &ldlg] EAH S 8.

(¢.2) A1 s1A uldaigl as [Q.q.2. efadai vercal Yo A
SiHall dIElA eldigial] [Aidsd olleid sl Hlltis s ulddigl 2419
- o®fl dHy digl Uld  doil eldiofl  &slsd WaAR  sdl
HIS HEIAd AH GAdUId HI2 &1 28 o1ef] ¥/l Fad! 211 dI€ld]]
GdeduRt &JAd &Iy dadl 4.1 Yg dI€lell YRidl 21163 2] QIS idl
d RdiRiell Aoy YR14] (52815 Al S da ulddiglA Ad] efda
s3d § 1 513 eldidiof] [Fasdal adiel guRigl, Gueilal uldgiel
Sdi AA19d ¥ dIEl A18 AER [Acsdall sl HIfUis AR SAIHI 2419
gld dl ddl HIfGis sA0li AHIBEIS dIEIA 35S R duRld ol dxx
JIElRA ¥ AHIBEA 35S WR s 21U &l durRdd & dal digldl eidl
2ol] &slsddl Aneal s oi®fl. agHi, slguRl RI9R [RAsdoll
AUl Gilsid slgfull SAR 222 YAl A vial Gldall SIA ) S
%1222 SR dIEl edRI SAUIHT AH1dd &1y ¥ dig] dofl €1l 24 ]l
&51Sd YRAUR SAUIHI AN LA of &I} dIElail 191 Uil A(Bd ollHR

sS4l £[dd S3d 9.

Yuai Aedl srRuelofl uRed]
(c.q) di€lall aidall eldl Alvls S0l AIER &IUR Hldsd 2i3dll A
Uldolofl E1€ ANUUI HIZ EIVIA SE & X Eldloll SIA UlddIElell GiAUIY

H¥G 31. 100 Sl dg (SHdd Hldsd 2idell AU sJdlall YR dl



19/39 SPCS.3/2010

d  Au ¥R uEl %1222 SAlofl &I el dI€loll EIYlg] 243U
Al A€ siA Adl 51 AU spAdd ol Il HIuls s:All
AR SAwIl UIdal H12ol] [AAY 243Udfl €1€ dI€]l Ay 6SEIR oie]
Adl oiAIY d1ad 8 ¥ iUIY Glloid 3SS ANdIHT A1 dl ARy 24 dI€]
g ¥RIIddl S1 § dIE] 2ol ulddig] 9 sig Auvlld s 8Ad o]
dl 2NuH dl ¥ sAR Altid AU sUIH1 A19d o] dof 51%]sd]
S1g 2dlcd of 813 dofl allgieflall S1f Ul BGuelld dl aiefl. ofls]
alloid NdIHi A1 dl HIU]S S0l A1E 1R SRl [ARJAN Ulddl of] EIE
Holl 215 otg]l Al GRAIY & RUR Al doiSS Sl SRIEI] sHH ¢
&llal AR dl, SIS Ul SAR AIsid dual HAls 24212 dl Uldliall dddf
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9. Promises, express and implied.—

In so far as the proposal or acceptance of any promise is made in
words, the promise is said to be express. In so far as such proposal
or acceptance is made otherwise than in words, the promise is said

to be implied.

Sl RJIu|

SIRIEI &Rl AHAHI #S| AsR Al Adxldad s s8UIAI
AIA 8§, A0 ACETHI S8UIHI A1 dl, RJR o AHYUl def] g
QRY(SA] SI SIH U1 ALY of S HI2 AHd Y1 ol A AH[d]

SIAEA2 21A cigal sal 811, AR dal SAR SBUIRY.
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SRIEI] 21U Y¥o HIUls sA011 4181R dI2Me Uldat HI2dfl €lE
Holl A5 & ol SRIEIHT  SAR0| Uldal SAYAl HI2 A R3] o]
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ele Aadl ASIY. olIHER 5RAAI 615101 Krishnan Keshvan Vs. K.
Karunakaran (AIR 1988 Kerala 107) ofl YSIEIHI HIU]S SA01l A1€12
2URA15]s uslHodall €14l Ao2aloid GldI GlIoid 8AAE 8. AE YSIEIHI
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YSIEIHI $3d AoiAdAAalofl UUT A 8. SlIHER SRAAI &1 SI2 ol

YSIEloll W 3 Hi UUT S2A ¥ UAUT 53d & ¥ &lol Ad] oR3 &

What the Supreme Court has stated in Ouseph Varghese Vs. Joseph
Aley(1969) 2 SCWR 347 is only that rarely a decree for specific
performance is granted on the basis of an agreement supported
solely by oral evidence. That is only as rule of caution and
prudence for the guidance of courts in appreciating the contentions
and evidence for the purpose of granting or refusing reliefs. That is
not a rule of law. An oral agreement is not something prohibited by
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law, No rule of law says that relief cannot be granted when the
agreement and evidence supporting it are only oral and no
documents are there to support. Oral agreements can be enforced
by courts provided the evidence is sufficient to satisfy the
conscience of the court. Both the courts below evaluated the
pleadings, and evidence carefully and found the issue in favour of
the plaintiff. No substantial question of law is involved justifying
interference. Such an argument is not available also.

AlH GURSA YSIEl &l Avidl, SIRIEI Hi Ad] sig a1 o€l

s divlls sRRA0f Ul §3] QISI alEl.

Al 1A JIE] AR HIVIS AR GU AR AVl &l d A4 HIViS
SR AIGId 8l HIZofl ¥ Huat WAl &1~ d dIglA YRAUR 5]
us dHy ¥ ANNHI HIGIS W A 81> d 385 Well 4K
q1E1A Uldial 2U[RIgs usiHlel Hi2all £1€ Holl A5 d HI2 YUIR 54l
us. A &slsd 243 dsAR oiefl § slfuel sAR Alvid 242R Hifvis &l
A5. URg ¥AR dIE] 2QURISIS WRsIARIc HI2 €12 [AdASd i3] ele
Hidldl 8l AR YRIdloll o] YAIR sdlall JuA YdIGER] dIgldf]
ool 8. oflHER AJTYU AEIddall Alxalaat dl. 2RI AAH ofl YSIEIAI
of IR uHIOT 1613 S 8.

In Brij Mohan Vs. Sugra Begum (1990) 4 SCC 147 : 1990 (2) R.
R. R. 401, it was observed that an agreement or contract may be
either oral or in writing. So, it is not necessary for enforcing relief
arising out of a contract, that such contract must be in writing. But
where the plaintiff seeks a decree for specific performance of an
oral agreement of sale of immovable property, heavy burden lies on
him to prove, firstly, that there was consensus ad idem between the
parties and the oral agreement for which sale was concluded.
Secondly, that the vital fundamental terms for the sale of
immovable property were concluded between the parties orally
(and any written agreement, if any, to be executed subsequently
would only be a formal agreement incorporating such terms which
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had already been settled and concluded in the oral agreement).
Whether there was such a concluded oral contract or not would be a
question of fact. The burden of proof is heavy upon a person who
intends to get an oral agreement specifically enforced through a
court of law.

(G.?f) qg}li SIHER AXUlal &leS S1éoll Ameer Mohammed vs Barkat Ali

(RLW2003(4)RAJ2354) of| YSIEIHI S2A 16125410t of | HYo 8.

When the plaintiff based his suit on the basis of the oral agreement
of sale then it was the duty of the plaintiff to disclose all material
facts and particulars with all the conditions of the agreement and
the surrounding circumstances including the fact that if oral
agreement was entered into between the parties then whether it was
in presence of any person and if there was any mediator who was
he and what negotiations took place and if the agreement was acted
upon then all the material particulars: how it was acted upon which
includes the writing of any document by the parties, including the
payments, mode of payment, receipt if was executed or the
transaction was entered into books of accounts and what are the
entries which are in the handwriting of other party. These basic
facts are required to make the other party know about the detail
facts which will be used by the party seeking performance of the
contract against the other party, so that the other party can take his
defences. It also avoids chances of subsequent improvement
otherwise it may put the other party in disadvantageous position. It
can safely be said that by not getting a document in writing for sale
of immovable property, the purchaser takes a serious risk because
normally there appears no reason for non-execution of an
agreement for sale evidencing the transaction containing the terms
and conditions when it is a case of immovable property. Even if
oral agreement is permissible under the law and is enforceable
through the Court of law even then the plaintiff is required to prove
the oral agreement with certainty so that the Court can enforce the
agreement to sellin entirety and unless and until all the conditions
are not before the Court relating to the contract requiring
performance by the parties then the Court cannot enforce the
agreement which is required to be enforced specifically and not
generally. If after entering into oral agreement containing a period
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sufficiently long for performance of the contract then the parties get
sufficient time and opportunity to put the every thing in black and
white in document, then further burden lies upon the party alleging
oral agreement that why the formal deed was not executed. It may
be made clear that the requirement of formal deed is not mandatory
requirement for enforcement of contract even then it may be one of
the circumstance which may go against the party seeking
performance of oral agreement. It is also true that the suit cannot be
rejected on the basis of the absence of formal deed of agreement for
sale but the plaintiff will then be required to prove the oral
agreement as a whole by trust-worthy evidence.

gyl ollHER A&l UERl &1 SI¢ oll Yelamati Veera Venkata Jaganadha

Gupta ... vs Vejju Venkateswara Rao And Ors. Equivalent citations:

2002(3)ALD67, AIR 2002 ANDHRA PRADESH 369, (2002) 3

ANDHLD 67 YSIEIHi 819d & §

It is true that oral agreements are not prohibited in law. However,
whenver the very existence of such an oral agreement is disputed
by one of the parties, heavy burden lies upon the party who pleads
of such an oral agreement, to establish its existence as well as the
conditions thereof with the support of clinching and admissible
evidence. The nature and extent of proof in this regard varies from
case to case. It depends upon the proximity or otherwise of the
parties, nature of the transactions existing between them in the past,
the conduct and various steps undertaken by the parties after the
alleged agreement of sale etc,

AHIH GWRISd YSIEl dlal Adl AIUH dl dIElRA cial UiSRI Ul
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GulRed YR d AHA Gial UASIA d AAUIRI SAR AHoid As [a(Rid
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oy SIE [AAY UUTal 22101 28 ot&]. 2Ais 59 &l oy YU %Y A
& FHi dIE] 4RI dI.RF/A9/200€C ol AY ¥R Addel] eldidia]
[Aasd Aec] siuRl UdER of S GlIoid ANUA B. ¥ oYs YU i
s13 % &JAd B ulddI€lA d 243 sl dsR dlad o€l
(20.3) I siA Ais us &l Y YA AieaiHloll  BaedurAHi

dl.¢/q0 /202U ol A% dIE]l iRl GA2dUIAall HI[UiS YId] AU
8. FHi dI€lofl Rdsdeil 1] 2d 6. 209 &ldlig] ial A [Fdsd el
aaell Masd eldie) dHw d ([Adsd viledial AH1R UR(As gy
&JAd eldle] d@l [Adasdofl yd drg uldaigld] Rasd 21da eldig]
ol ulddIElA daell [Aasd dI€l [Aasd wlel d ugdl 242116
HIlAs gldidll eslsd due dIElA ¥ [Fdsd wiled 8 d [Adsd 24216
28018 H12 duRid] &cll 2al &1 AHal1¥all ¥l S8 ofl AUIR dIE] Sl
gldiofl &slsdal Aol 20 B. di€]l A eslsd ual uwil gldig
¥1d & § dHell Fdsd gvAI ULl dA1A ddofl [Adsdall 1210l
G131 gSlolo] CllEUSIH A O Aol gSlolg]  HiUSIH S
d Gl104d olPRUI(EASIA S1EfARSIRUEAR HiUSIH LI AIoid 249 2A1Ud
o€l dHy dIE]l ¥eUIGiEl UallYall AUR Sl &l ddofl gSial 2S
ol 23Ul YU AlLoll gSIal AU §2 & VHal d digall ulddigld]
Hslolofl 2121 ULl Geil Wl B1Y B. dIE] A &5ISd Sod AW & 5

uladiglell €2 4112101 Bl Bl 8ld1ef]l dHal AUSAURI IR~ d dI6o]
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ufagigl vAsl Adl HIZ AUR oldR S8l AHIdd 8. RIRGIE dg
Bdedurd HI2 Hed AUE vHiddi di€loll Gazauii xR @d 8.

(R0.%) 21 s1d 38S ol UsRiRN sdi dl.oc/q0/0aU ol JAY
JIEIRA Gazauid HI2 &I%R 06U clle 311 BaedulRi Hi2dfl sialel
&JAd eldlg 28S Adi welg o], RRGIE dIEl df I <e
oll 2]l (o, ¢cc/q dIg) SHHYVICRIRGIIY % S 8. ¥ §AYVIRCIR
ollHIHI SHHYUIRIRAIY AIUaiR dS il SiHoll dIEl & d&l dHall
4Rl Aol 1%l SHAJUFHR AHRUS ¥UAIG SHHUICRIRA1Y
AU & ol AER FAHVICURAIY AHIUdlall SRRIHI ¥R HXG
gi€lail UlCol YISI AHY UBHI AUAlol UIRII &1 VHal dHol] ARIRS
dgrdl gl odis] 2-3d 2ia Hiedall SRET olIHER SI8HI €2
HEA duidl 9uid &1 28l S dH o 8y Y| lddd] 241 WU g
A2ofl AUdle] &ldig) ¥LIAA 8. A€ SAYVIRIR Ut dIE] edR|
dRW.RE/0E6 /2095 ol AY YR S dHal Eldiall SIA diRlu
.19/ 0U/2099 of| A% Y A 8.

(20.U)dIERA AER FAHUICARUN AIRII GIIE HER EIdIall SIH A EdRI A
us &l %y S AMAURIsll Al IHIofl GA2dURI HIZ &I%R WA
ol®fl. AHA E1d1g] 38S Adll, dIEIA Uld Gazduid 2A1udl #i3 & dd
gslsd diofl 1 2% 241 1A 2% 53d o1€ll. Uldiofl dcflud 2417 o
gldig) siREI ¥lId] dHell d2§ AR eldidll siRIdIE] PN AdIYY]
HIZ dHoll SHYURURS A1 SIA &1 53d 8. Il S SIUEI] Ual
Guelld I § ¥ UASR EURI Uld ARAUIRIg A€l 1Y A4S Ug &l 2%

S3d 8lA, d uaisiRell Bdeduld HI2 % AEIdd AH 8I%R o B, dl
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ddl ANHI dlall 2ils us &l 2% &dd dlslal edlal g ASR
S 5H? dHY dIEIA Y SE AAiS 129 ofl §HHUIRIRa1l HIulls Yrid 2]
2 d1€loll 54 YAUR &AM Hiofl ASIU 5 5247

(0.5 )21 A€l ollHER AIIRA AEIAdall Vidhyadhar vs Manikrao & Anr.

AIR 1999 SC1441, (1999) 3 SCC 573 YSIEIHI olIHER A4 AHeldd

edRI &AAM 8 § ¥R sl uisikR dl2alRy cllsA| &% Ugal Uldiofl
SA Y sl o] ol Uldlal s AsAIAIGIRIal sAAUl HIZofl ds
Aludl ofefl ddl ARNNHI A U2iSRell 54 AR olefl dY AHojdlal

& dial Ui 8,

Vidhyadhar vs Manikrao & Anr. AIR 1999 SC1441, (1999) 3 SCC
573, the Supreme Court has held as under:-

16. Where a party to the suit does not appear into the witness box
and states his own case on oath and does not offer himself to be
cross examined by the other side, a presumption would arise that
the case set up by him is not correct as has been held in a series of
decisions passed by various High Courts and the Privy Council
beginning from the decision in Sardar Gurbakhsh Singh Vs.
Gurdial Singh and Anr. This was followed by the Lahore High
Court in Kirpa Singh v. Ajaipal Singh and Ors. AIR (1930) Lahore
1 and the Bombay High Court in Martand Pandharinath Chaudhri
Vs. Radhabai Krishnarao Deshmukh AIR (1931) Bombay 97. The
Madhya Pradesh High Court in Gulla Kharagjit Carpenter Vs.
Narsihgh Nandkishore Rawat also followed the Privy Council
decision in Sardar Gurbakhsh Singh's case (supra). The Allahabad
High Court in Arjun Singh v. Virender Nath and Anr. held that if a
party abstains from entering the witness box, it would give rise to
an inference adverse against him. Similarly, a Division Bench of
the Punjab & Haryana High Court in Bhagwan Dass v. Bhishan
Chand and Ors. , drew a presumption under Section 114 of the
Evidence Act against a party who did not enter into the witness
box.
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(0.9)alIHER AdRYU eiddel Shambhu Dutt Shastri Vs.

State of Rajasthan, 1986 2WLL 713 il Ysieldl &ygdd
8 § UIR41g V2ol alesR Uldlell Wit SUA1Z11 2118€ alS Yrid]
A 5 U dol d1€lofl A1 YA A1udl Ud1613(] 241U] 2SI

ol@l. a general power of attorney holder can appear, plead and act on
behalf of the party but he cannot become a witness on behalf of the party.
He can only appear in his own capacity. No one can delegate the power
to appear in witness box on behalf of himself. To appear in a witness box
is altogether a different act. A general power of attorney holder cannot be
allowed to appear as a witness on behalf of the plaintiff in the capacity of

the plaintiff.

(0.¢)olIHER AT VHEIAdoll Vidhyadhar Vs. Manikrao and another, ol

YsielHl dldd dRRIol ollHER AdIRU AEIAdall Janki Vashdeo

Bhojwani and another Vs. Indusind Bank Ltd. (2005) 2 SCC 217 il

YSlElal doll AUHI AHloiBd A & UIAR 1§ A2l ANdaiR ifSd
Uld 2418€ d?ls ueic SUA1E1H1 Y11 211U] A5 U ¥ UlScloll WIUR
A3l AH1Ad & doil AANHI, UILR A UalR ofl SUAIE] Yot Yridl A1)
A5 ol8l AE YSIEIHI QI Ecd AR ofl YSIElal ULl Aloind s3d
8 dHy AHUAIE (A, &lleRRICII  YSIEld  Hlod  5RAAd
8 ol $ARAIoll 2RAHISIoI YSIElD AIURE A B, F UUI
of|J Yoot 8.

Apart from what has been stated, this Court in the case of

Vidhyadhar vs. Manikrao and Another, (1999) 3
SCC 573 observed at page 583 SCC that "where a party to the suit
does not appear in the witness-box and states his own case on oath
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and does not offer himself to be cross-examined by the other side, a
presumption would arise that the case set up by him is not correct".
In civil dispute the conduct of the parties is material. The appellants
have not approached the Court with clean hands. From the conduct
of the parties it is apparent that it was a ploy to salvage the property
from sale in the execution of Decree. On the question of power of
attorney, the High Courts have divergent views. In the case of

Shambhu Dutt Shastri  Vs. State of

Rajasthan, 1986 2WLL 713 it was held that a general power
of attorney holder can appear, plead and act on behalf of the party
but he cannot become a witness on behalf of the party. He can only
appear in his own capacity. No one can delegate the power to
appear in witness box on behalf of himself. To appear in a witness
box is altogether a different act. A general power of attorney holder
cannot be allowed to appear as a witness on behalf of the plaintiff
in the capacity of the plaintiff.

The aforesaid judgment was quoted with the approval in the case of
Ram Prasad Vs. Hari Narain & Ors. AIR 1998 Raj. 185. It was held
that the word "acts" used in Rule 2 of Order III of the CPC does not
include the act of power of attorney holder to appear as a witness
on behalf of a party. Power of attorney holder of a party can appear
only as a witness in his personal capacity and whatever knowledge
he has about the case he can state on oath but be cannot appear as a

witness on behalf of the party in the capacity of that party. If the
plaintiff is unable to appear in the court, a commission for
recording his evidence may be issued under the relevant provisions
of the CPC.

In the case of Dr.Pradeep Mohanbay Vs. Minguel Carlos Dias
reported in 2000 Vol.102 (1) Bom.L.R.908, the Goa Bench of the
Bombay High Court held that a power of attorney can file a
complaint under Section 138 but cannot depose on behalf of the
complainant. He can only appear as a witness.

However, in the case of Humberto Luis & Anr. Vs. Floriano
Armando Luis & Anr. reported in 2002 (2) Bom.C.R.754 on which
the reliance has been placed by the Tribunal in the present case, the
High Court took a dissenting view and held that the provisions
contained in order III Rule 2 of CPC cannot be construed to
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disentitle the power of attorney holder to depose on behalf of his
principal. The High Court further held that the word "act"
appearing in order III Rule 2 of CPC takes within its sweep
"depose". We are unable to agree with this view taken by the
Bombay High Court in Floriano Armando (supra).

We hold that the view taken by the Rajasthan High Court in the
case of Shambhu Dutt Shastri (supra) followed and reiterated in the
case of Ram Prasad (supra) is the correct view. The view taken in
the case of Floriano Armando Luis (supra) cannot be said to have
laid down a correct law and is accordingly overruled.

(20.G) A€ FHHVICUR U ¥ UIGRERS AHIUUIHI A1 & d UIUER IR

NN

Ais 122 &l AAUIRIg] AdIEa 13 2% S3A 8. F HI2IEatIHIoll SIA dIE]
Uldlofl alig2a dlCrudal sREl eididia] [Rdsda @i [Auuazg oicid
xGilofl AUl HI2 A8l Siajoll Adie Yxoidll siRidIE] Sl HI2 &lIcal|
AiS 199 dIN| HIBEA ¥olRA UIUR 1§ Aedl] AHIUd sldiall BeAy
A B AR APIEalIHIHI YLIIRI Y dIE] Aol SISI Ul &l
eidiofl  [Avyug  olloid Al A3vId]l idd wid  Hiled]
821 & Vil IEIRA &lcall E1U] SARal| [AAY AHA SAUI A& ] SIHal|
ulagigl  aigldll  elgigioll  [@asdol AUl a9 s3I
AU d HIZ A & al AieatiHIHI dI€lol]l e1dl 2RHT ¥@11dd
&s1sd yyoiofl Lvdlslal s2d 8.

(R0.90)A€R s 11 dia Aigedl ulddigl Rl Al wH1dd
BA2AURIHI HIBE SOYA AW & § ddall [Udl Hal SISI U4 AU RIUIR
%asl A 211Ad dHY BAzduide] 35S di GdedulAall (€4 dI€]
SIZHi A19d eldle] AIBE SGd AU 8. dIgl yailall 1l A5 ddl
Reldai 8 5 51 d &5Isd A€ AIBE AISSA 2uredl Sl olef]. HER

eld1diof] [Adsdall ool A18€a WoR olefl. dHall siIsioll €0fl sief
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Ulagoll ulel Hi2 AIRA «dig) g oel. dHell SISIall ©Rall
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oefl. 2d1ge 2dIsR & 5 ddall sisle]l g1 & 5 eldigioi] [Fdsd
ddal AuIdl Hadl A, Aize YA & 5 dHell SIS
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UulddIglA [FAdsd Audl Hi2 s1gf Ui ¥1&Ad 241Ul o], e19idia]
[Aasdoll sei) ulddig] WA & 8. e191 A18 dIElA §] £2d 1Y 2% S
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ggHl A8 LI 8 5 UAUIERA Y A ¥UIo dARA di~dd
ol€fl. AIBE SYd AU & § Adoll Vial dHall ulcal GUR As Iledlall 5
2Jdd & ol Al e1d1 uer LA 8. elgidid] Fasd ulddigl gisla
AHeIF A1l 2416 9 242118 oflF sV 2l & Hal A ([AAESA Gied
BIAH] USH 8 AI1BE A &51Sd ULl SHA AV 8 5 [AdSd oiel sldddi
gl dell sisiad AH &g 5 duad du Al & dl AR,
ufagigl A18 Aol sisial [Adsa dulRl 2491 sl AHllvis AHYd
$ ARl AR YA of &ldlol] &SlScloll AIBE FoSIR S & Vol el
[Aasdol] (SHd oiss] &Ad d A4 619 of &ldiofl &5lSdeil ULl osiR
2 9.
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[Aasdoll (SHA oiss] &g d AHA AIBE SHAJUGHIR AARAS ¥UAId
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gslsd &llal ddA dl ddi digl Al sig eslsd «wlddl o]
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Avlls Y191 Aot wiotd $UIR{E Ydil 21164 pv{l ISI™ 20l 22 AHIBE
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¥ &slsa ¥LI1d & d A€ 4RI Ais 10U & AdIE GUR HIfUis YId]
AU 8 d AIBE €411 ULl dotl AI2IEa Aol LIS 2His 2aa i
A18e eldidiofl Bidsdd] (sHd 23 ABT S d AHA AHis a9
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§ 192 419l A18€ eldI9I0f] [Aasa  2icig di€loll ¥ QIR YX0io]]
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(0.92) 21is 2u &l 2418€ [Aollecid sigA I AHIUA RN HIUIS YI9] 38
U2 Aqidi Add 8. AER  AlgE  ddll  APIEaIHIHI
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(A1l 21l [Ba Ridsidi 4€2 A18€ UId d@il €dog AHC Ul (3]
agr  ofldlaieng  feuscie uwed  digldl  wENdd LI
Soll 2011A e141d10]] [Fdsdell AAUIRI ol Alelol] dxdles 243 HSiotall
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000 /= YIaiss] S2Al 2ol d Y2 YI€lA U000/ = AAudiofl duR
odldd] 2ol A AHA UlddI€lRA s5d 3[MRII 00a/— 3]
a2l A2l 3013 ofldldiRl YsiA «/IsRA. A€ AIBEll YLl
yxol eldigiol] Fdsd dlfis ARl AHudl oficid ofl sR ofldlR
YsIA sl Aol usRl AR dPiel el d [AegiRi el
Aol 4RI A Al 211Ad @dief] elgidia] Fdsdell duIRI 49
AfSia A121ud 5 SN2 alef]. A€ AH1gedl| GaedurRiHi A18E ISR 8 5
qigl A18 dHall SIS daisly Aoig odl diglad Scal au el
AW 8 diglal dHal I ARI oA UAI GildIgdlall U Goid]
ol agl Al s Yool udl HIZ dIglRA wendd,
dl.aw/q2/00¢ oll A% dIE] BHal ARMNsHIS AL 9 (#A]a1 1A
el i ofl¥ slar sla edl ddel Alouidl oefl. AIBE
¥RI1d & § Yudlg Aicaiiy dslAd dAR S dia dHi A
giflal A&l s3dl. 2A18€ A &slsa url ISR 83 8 § YRIdIg] AHIEal 1
A1 duidd of€ll. HIBE §9d AW 8 § siul [Fdsdoll A€l sl
glJ dl AR_IVd $d1 US ol dHdll aI1lHi Glialiofl 284 olicid S
(e clatidIgHi A19d 8 § 5H vial d 1[1e A F1Ad ofel.
(20.93) A1 SIA AAis LU ofl A18€0tl AVl Yid1ell di€lotl LdlS]al yxGiall

Alvlls sRe] ARdAcy WRAR &3 oefl. 215 us &l qigl
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Uld GdeduRioll YAl A1udl dledd cllsAl 619R &dd o€l
Aol Aig 19 91011 418€ Uld HIUls 52001 2418E &ldlol] &5ISA YRAR
&Jd of€fl. dHy s U &l A18E ofl AIUls Y11 [AHoIcdl 38S
W A 8. Al YAdig) AiEdlly dsld dAR SA  &ldlig]
ol AR d@ulidd of &ldiof ¥R 8. A1, diglal vdllslor Yool
Alvlls 52 &AA eldldl] &slsa dIElRA dall A4S US ofl AIIEUR
Alvlls yrrgiell Rar s3d oefl. 2ia AR digl Wd doll Ais
us ddldeil AlvigatiHlofl GAedURd HIS AHEIAD AH2 &19R &AM o
elJ, A di1€] Uld dlead oflsAH1 Bdeduld 2A1Udl HI2 81%2 28d o
81, d 8I%2 of _dlall SIS 2ure SRERIN dIElA 3SS WR dIdd ael.
ddl AN Ad15ed Ase ofl saH 19T Yol [AeLio] AHojd ol
1€ [ARe8l $uI0} 28 8.

(R0.9%) dgHl dig]l wRaR UAgls usldiodAoll €1dl @efal 2419d &I,
ddr  RA%1001H1 2U(lgls wsideddll eie suI AANHI Holl S d
A9 ULl dIElA YR $d1 US, ATUH dl, dIElRA Uld %412 dall
sedidl dlvlls s A sl Ul wde dviiel sAdd o],
ol Uld s&didl Hlufls 512011 4% 31,2009/ — YSRII lIGidall SIS
WAl % 53d ol®fl. ddl AA1NHI AA¥oll YRIdIoll AT SAq]
A Rdcd YuR Y olel. dgjal, %1 dig] Uld esojfey yds alvfls
SAR0i| AHHA HIS AEIAD AH EIE HIdAI AHIAd &R, dl d SAq]
Uldol $19d1 ofioidel] YyddaR] e ¢Re1 dig]l ajAd & dg YRdR
Aol diglofl R . F Al SIA IR RAR A o]

ol Uld dledld ofisAHl Gaaduidall Y4l HIZ &% 8d ol
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olIHER HEIRI GIYSIZall YSIEI HI BARU YO %] dIE] dleald coflsHal
81%R W algl Aol S| Uldal $dlofl dUIR] 2Hal ge91 €211 atgl
d ANAHI diglofl agerAl 2UR(5ls UslHoRiofl Ele HR §3] ASKY

algl.

H.G.Krishna Reddy vs. V.M.M. Thimmiah and another reported in
AIR 1983 Madras 169, wherein it has been held that it was the duty

of the party to have gone into witness box and given evidence to
prove his readiness and willingness to perform his part of contract
and, therefore, in view of the fact that the Plaintiff has not entered
witness box, the decree of specific performance could not have
been passed.

(20.9U)dgHI olIHER 2¥RId &Ig5ICall  Rajkot Municipal Corporation vs
Usuf Ali Jivaji ofl YsIed! dI1€] UId Y11 A1udl Hi2 d1eald ofisa]
8l% WA 8, HIA doll Eldiall dlSliHl dud  eslsdall
AHIGYR SRl AHHA Slofl dUIF] 2ol 891 &ldliall &slsd YUR o
&1 dofl HI2 YIE1A SIUEI Yol dl2al AisAHI Hidlal Y14l 2A1ud]

US ol GAduidell YWidI1HI] UAIR &g US.

Rajkot Municipal Corporation vs Usuf Ali Jivaji (R/'SECOND
APPEAL NO. 171 of 2009)

89. It is undisputed that the facts of the present case, the Plaintiff
himself has not entered witness box and has not led any oral
evidence to prove that at the time of filing the suit and till time the
decree was passed, the Plaintiff was ready and willing to perform
essential term of the contract. 90. Moreover, there is no
documentary evidence led on that front that the Plaintiff was ready
and willing to perform the Contract. The Plaintiff only alleges that
a cheque was given by it to the Defendant. However, this alone
cannot constitute readiness and willingness to perform the
Contract. 91. By law, the Plaintiff is enjoined with the obligation of
entering the witness box and give oral evidence to the fact that the
Plaintiff is ready and willing to perform his part of the contract. He
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must also subject himself to cross examination thereof. Failing this,
the Ld. Trial and Appellate Court could not have come to the
conclusion that the Plaintiff has thus discharged his burden in law.
Hence, the Plaintiff was not entitled to a decree of specific relief.
93. This could have been done by entering the witness box and
proving the said facts. It is a settled law that in a suit for specific
performance, the Plaintiff should not only plead and prove the
terms of agreement but also should plead and prove his readiness
and willingness to perform his obligation under the contract in
terms of the contract. Unless readiness and willingness is shown in
continuum, no specific performance can be granted. The Plaintiff
has not shown that it is ready and willing to perform the Contract
today. This alone, is enough to disentitle the Plaintiff from
obtaining a relief of specific performance.

94. If the most important precondition for decree of specific
performance was not met with, the Ld. Courts ought not have
granted specific performance. Every Court must analyze the facts
and circumstances in which the decree is prayed for. When the
Plaintiff does not enter the witness box and show readiness and
willingness as on date, can a decree of specific performance be
granted? The answer to the said question is strictly in negative.

95. In the case of Vidhyadhar vs. Manek Rao (supra), it has been
held that "whether a party to suit does not appear in the witness box
and state his own case on oath and does not himself be examined

by other side, the presumption would arise that the case set-up by
him is not correct".

96. Therefore, had the Plaintiff wanted a decree specific
performance, the following preconditions have to be met with i.
Plaintiff has to show a valid agreement of sale was entered by the
Defendant in his favour ii. It must also be shown that Defendant
had committed breach of the contract and iii. Plaintiff is always
ready and willing to perform his part of obligation in terms of the
contract.

97. Hence, in this context, it is important for the Plaintiff to prove
that he was always ready and willing to perform his part of contract
by stepping into witness box and giving evidence that he has all
along been ready and willing to perform his part of contract and
subject himself for cross-examination on that issue.
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98. In light of the above facts in view of the fact that Plaintiff has
failed to enter the witness box and subject himself to be cross-
examined, the trial Court could not have granted decree of specific
performance. Moreover, the Plaintiff had to show continuous
readiness and willingness to seek a relief for specific purpose, the
said readiness and willingness would be right from the date of
execution, till the date of decree and the Plaintiff had to prove that
he was ready and has always been willing to perform his part of
contract and in the present case there is no proof of readiness and
willingness either at the time of filing of the suit or during the
pendency of suit and without proof of continuous readiness and
willingness, the Plaintiff is not entitled for specific performance of
contract.

(20.95) A1, oIHER ARIdoll GUAS YSIEld dAIAT Adl, dIElA dall
EIdIHI AHEIG AH2t H{lS S21R0{] &S]S Yu1R Sa1 H12 Uld 2% S
AiS UF ol Aot iHIofl BAdURIoN YAD] AEYRA AU &I, AHY
d GdeduiRioll Y41 WI sdl HI2 SIT 281 Aol dAR] cidIdd o
glJ, dHy Uld Gdeduldell Yidl sl A%1NHI A1l 1S dH of &l
d &51sd 219 SIS AAINSIRS YAIAT ULl 385 UR 2% S of &1, Belg)
gIgl Uld AEIAd AH2 &INR Wdl &ldiofl &slsd 385 U A419d
& ol Uld oflHR gldigll dotl UIUR 21§ Aeoflal E1dIHI &1%R 28] YRId]
AHudiofl 2AId SA 8 A1H, dIE] Uld HEIGd AH21 619 ] YRI1d]
A 28 dd] WAl Icidl gldl 9dl, Bdedui 12 AisAH1 A41dd o8]
¥ di€lef ddol dIE] [ARES) dofdHlal SAUI Wi &I, al Uld Eldlal
Ldlslainl en1dd eslsa alioid ulddigl ugial oiuid sdliofl ds uel
AU of &R, ol dIg]l doll eldl 2RHI $3d LdlSlol HxGiof]

&slsd afls sA20] ARdcy AIlGId 511 gA50 B oief] | el
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aloR A ofl &5ISA YRUR SAUIMI AN WA of &I, HEI oioR q
HIGid oISIRHI 5219 €.
(29) 1 sIA dI€] GWRISd A UAUT YA HEI oioR A ol &51Sd YuR
SAIHI AN YA of Bl, HEI oltiR 2 AIGid of|A Y §SH S|
A1 8.
8sH
(1) dIglofl €19 o129 A1 §SH SAUIH1 A1 8.
(o) €ldiall vl dIElA laIgdail 2821,
(8) &SH %ol gSHollY EIRY.

&SH 1RI% dRlu oc ] HIR, 2025 ofl A% ¥18R Sd B.

Date :09/03/2026 (Jigar Narayankumar Mehta)
Place : Gandeuvi. Addi.Senior Civil Judge,
At. Gandevi Dist. Navsari
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