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!PZ ;MG,A[G ;]EFQFR\N= UF\WLsDZGFZGL 5]+Lf
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!P# ;LDFA[G ;]EFQFR\N= UF\WLsDZGFZGL 5]+Lf
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!P$ EFlJSFA[G ;]EFQFR\N= UF\WLsDZGFZGL 5]+Lf
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pPVFPJP  4  W\WMv3ZSFD4
!P5 C[D,TFA[G ;]EFQFR\N= UF\WLsDZGFZGL 5]+Lf

pPVFPJP  4  W\WMv3ZSFD4
!P& ZFHG ;]EFQFR\N= UF\WLsDZGFZGM 5]+f

pPVFPJP #_4  W\WMvJ[5FZ4

sZf DC]"D VXMSEF. 9FSMZEF. UF\WLGF SFIN[;ZGF JFZ;NFZM
ZP! N1FFA[G T[ VXMSEF. 9FSMZEF. UF\WLGL lJWJF

pPVFPJP5]bT JIGF4 W\WMv3ZSFD4
ZPZ T[H; VXMSEF. UF\WLsDZGFZGM 5]+f

pPVFPJP5]bT JIGF4 W\WMvDL9F. J[RJFGM4
ZP# NLULXF VXMSEF. UF\WLsDZGFZGL 5]+Lf

pPVFPJP5]bT JIGF4 W\WMv3ZSFD4
ZP$ 5}GD 5L\S[X UF\WLsDZGFZGL 5]+Lf

pPVFPJP5]bT JIGF4 W\WMv3ZSFD4
TDFD ZC[P XF\lTGUZ 8FpGXL5sJ[:8f4 :8[XG ZM04 
HJFCZ ZM04 H]GL V[,PVF.P;LP VMlO;GL ;FD[4 
TFP U6N[JL4 HLPGJ;FZLP

દાવો - SZFZGM  lJX[QF  VD,  SZJF4  J[RF6  N:TFJ[H  SZL  VF5JF
lJU[Z[ DF8[GMP 

વાદી પકે્ષ - lJPJPzL ALPV[DPGFIS 
5|lTJFNL તરફે v lJPJPzL VFZPH[PN[;F.

   

vo  o      R] SF NM     o  ov  

s!f VF  SFDGF  JFNLGL  8]\SDF  NFJF  VZH CSLST V[JL  K[  S[4  VF  SFDGF  JFNL

T[VMGF  5ZLJFZ  ;FY[  T[VMGL  DFl,SLGL  AL,LDMZF  :8[XG  ZM0  lJ:TFZDF\

VFJ[,  ZC[6F\SGL  lD,STDF\  ZC[TF  VFJ[,F  K[  VG[  W\WM  SZTF  VFJ[,F  K[P

H[GM ;L8L ;J["  G\ !(*( TYF !(*) H[GF\  p5Z AL,LDMZF dI]GL;L5, 3Z



                                      3/39                             SPCS.3/2010  

G\P !!# TYF !!$ JF/F DSFGM VFJ[,F K[P VF SFDGF 5|lTJFNLVM ;\I]ST

DFl,SL  5|tI1F  SAHF  EMUJ8F  JCLJ8GL  p5Z  5[ZFv!  DF\  J6"J[,L

lD,STG[ ,FU] 5l`RD AFH]V[ VF SFDGF 5|lTJFNLVMGL DFl,SLGL SAHFGL

DMH[ AL,LDMZF :8[XG ZM0 lJ:TFZDF\ VFJ[,L lD,ST RF,L VFJ[,L K[P H[GL

GLR[ H6FJ[,L lDS,T H[G[ CJ[ 5KL NFJFJF/L lD,ST TZLS[ VM/BFJL K[P H[

NFJFJF/L lD,STG]\ J6"G GLR[ D]HA K[P

NFJFJF/L lD,STG]\ J6"  Gov  

GJ;FZL 0L:8=LS8GF ;A 0L:8=LS8 U6N[JL TF,]SFGF DMH[ AL,LDMZF

GUZ5F,LSF CN lJ:TFZDF\ :8[XG lJ:TFZDF\ VFJ[,L XL8 G\AZv #Z4 RF,TF

G\AZv!*$4  ;L8L  ;J["  G\AZv!(**  H[G]\  S],  1F[+O/  Z(*  RMPDLP

JF/L ;tTF 5|SFZ c;Lc JF/L HDLG TYF ;NZC] HDLG p5Z VFJ[,L AL,LDMZF

dI]P 3Z G\AZv !!Z JF/]\ V[S DF/ JF/]\ DSFG H[GL RT]NL"XF GLR[ D]HA K[P

5}J" o AL,LDMZF dI]P3Z G\Pv !!! JF/L lD,ST

5l`RDo JFNLGL AL,LDMZF dI]P3Z G\Pv!!# JF/L lD,STP

ptTZ[o Z:TMP

Nl1F6[o AL,LDMZF :8[XG ZM0 ;ZLIFD ZFHIDFU"P

p5Z J6"J[, lD,ST VG[ lJUT VG[ RT]Z ;LDF JrR[GL ;L8L ;J[" G\P

!(** JF/L HDLG TYF T[GF p5Z VFJ[, RD,Fv.DFZT ;CLTL lD,ST

H[G[ CJ[ 5KL NFJFJF/L lD,ST TZLS[ VM/BFJL K[P

VF SFDGF 5|lTJFNLVM 36F JZ;MYL VFXZ[ AFJL; JZ;YL JFNLGF

5F0MXL  RF,L  VFJ[,F  K[P  JFNL  TYF  5|lTJFNLVMG]\  DSFG  HDLG  V[S

H ,F.GDF\  ,UM,U AFH]  AFH]DF\  RF,L VJF[,]\  K[P  VF SFDGF 5|lTJFNLVM

TYF  T[DGF  5ZLJFZ  ;FY[  JFNLG[  K[<,F\  AFJL;  JZ;YL  50MXL  TZLS[GF
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GHLSGF  ;UF  TZLS[GM  ;\A\W  RF,L  VFJ[,M  K[  VG[

5|lTJFNLVM  ;FY[  JFNLGF  ;FZF  ;\A\WM  lD+MRFZLGF  TYF  EF.RFZFGM

TYF ;]B ;DN]bIFGF ;\A\WM RF,L VFJ[,F K[ VG[ 51FSFZM V[S ALHFG\] CLT

H/JF. VG[ CLT ;\A\W JWFZM YFI T[ DF8[ 51FSFZM V[SALHFG[ DNN~5 YTF

VFJ[,F  K[P  JFNL  TYF  5|lTJFNLVMG]\  ZC[JFG]\  DSFG HDLG  V[S

H ,F.GDF\  ,UM,U VFH]AFH]DF\  RF,L VFJ[,]\  K[P p5Z J6"J[,L NFJFJF/L

lD,ST  TYF  JFNLGL  p5Z  DSFGM  JrR[GL  WMZL  NLJF,  VG[  D]bI  lNJF,

SMDG K[P   

p5Z H6FJ[,L NFJFJF/L lD,ST JFNLGL 5]J" AFH]V[ ,U,U VFJ[,L

CMJFYL  VG[  ElJQIDF\  JFNLG[  T[VMGL  lD,STM  AFAT[  JW]  ;]UDTF

VG[ ;UJ0TF ZC[ VG[ ElJQIDF\ JFNLGL lD,STGM[ 56 SM. G]S;FG YFI

GCL  V[JF  X]E  VFXIYL  JFNL  5|lTJFNLVM  5F;[YL  NFJFJF/L  lD,ST

J[RF6  ,[JF  DF\UTF  CTF  VG[  5|lTJFNLVM  56  5MTFGF  5ZLJFZGF  VY["

AL,LDMZF  XF\TLGUZ  lJ:TFZDF\  VFW]GLS  VFZP;LP;LPGF  A[  DSFGM

A\U,F  :J~5GF  TYF  VFH]AFH]  B]<,L  HDLG  ;CLTGF  AGFJTF  VFJ[,F

CMJFYL H[ lD,STMDF\ 5|lTJFNLVM T[DGF S]8]\AGF DF6;M ;FY[ ZC[JF HGFZ

K[ VG[ 5|lTJFNLVM NFJFJF/L lDS,T JRF6 SZJFGF CMJFYL 5|lTJFNLVM

JFNLG[  VJFZ  GJFZ  H6FJ[,]  S[4  ccT]\  DF~  DSFG  ,.  ,[  tIFZ[  D[

5|lTJFNLVMG[ SC[,] S[4 DFZ[ TDFZF DSFGGL S[8,L lS\DT VF5JFGL K[ T[ T]\ DG[

H6FJcc tIFZ[ 5|lTJFNLVMV[ VF56[ TYF VF56F A\G[ 51FSFZMGL lJ`JF;]

VG[  VF56F\  CLTlR\TSM  E[UF  Y.G[  lD,STGL  lS\DT  GSSL

SZLV[ VG[ VF56[ A\G[ 51FSFZM VG[ VF56F lJ`JF;] VG[ CLTlR\TSM DFZOT[

VF56[  lD,STGL  lS\DT  GSSL  SZLX]\  VG[  VF56[  T[
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5|DF6[  J[RF6GF  ;MNFGL  THJLH  VG[  J[RF6  V\U[GL  JFTRLT  SZLX]\P

tIFZAFN TFP  !$q!ZqZ__( GF ZMH ;JFZ[  VlUIFZ[S  JFuIFGF VZ;FDF\

JFNL TYF 5|lTJFNLVM TYF 51FSFZMGF lJ`JF;] VG[ lCTlR\TSMDF\ lJGMNEF.

0FCIFEF.  EFJ;FZ  ZC[JF;L  !#$4  U]HZFT  CFp;L\U  AM0"4  UMCZAFU4

AL,LDMZGF TYF N[J[gN\  ZFDE]JG lDzF ZC[JF;L SKM,LGF TYF ZL5,FEF.

AL5LGEF. 58[,4 ZC[JF;L VFG\NGUZ ;M;FI8L4 UMCZAFU4 RLBL,L ZM04

AL,LDMZFGF JFNL ZC[JFGF p5Z H6FJ[,F ;ZGDF[  3Z[ NFJFJF/L lD,STGF

J[RF6GF ;MNFGL THJLH V\U[ DSFGF J[RF6 V\U[ JFTRLT DF8[ E[UF YI[,F

VG[ VF JBT[ 5|lTJFNLVMV[ T[DGL NFJFJF/L lD,STGM J[RF6 N:TFJ[HGL

h[ZM1F  GS,  ATFJ[,  VG[  A\G[  51FSFZM  TYF  T[VMGF  p5Z  H6FJ[,F  

CLTlR\TSMV[ NFJFJF/L lD,STGF J[RF6 DF8[  JFTRLT DF8[  lJRFZ lJD;"

SZ[,M VG[ A\G[ 51FSFZMV[ TYF T[VMGF lCT lR\TSMV[ NFJFJF/L lD,STGF

J[RF6 DF8[ V[S H lG6"I p5Z VFJL TDFDGFVMV[ ZFHLB]XLYL V[SALHFGL

DZHLYL  NFJFJF/L  lD,STGL  J[RF6  lS\DT  S],  ~FP  #*45!4___qv

V\S[  ~l5IF  ;F0+L;  ,FB  V[SFJG  CHFZ  5]ZF  GSSL  SZ[,F  VG[  p5ZMST

NFJFJF/L lD,ST S], ~l5IF #*45!4___qv DF\ J[RF6 ,[JF JFNL ;\DT

YI[,F  VG[  5|lTJFNLVMV[  JFNLG[  NFJFJF/L  lD,ST  S],

~FP#*45!4___qv5]ZFGF  S],  VJ[HDF\  J[RF6  VF5JF  DF8[  p5Z  D]AH

DF{lBS  J[RF6  SZFZ  T[  H  lNJ;[  TFP  !$q!ZqZ__( GF  ZMH  JFNL  ;FY[

5|lTJFNLVMV[  SZ[,M  VG[  5|lTJFNLVMV[  JFNLG[  NFJFJF/L  lD,ST  S],

~FP#*45!4___qvV\S[  ~l5IF  ;F0+L;  ,FB  V[SFJG  CHFZ  5]ZFGF  S],

VJ[HDF\  J[RF6 VF5JF DF8[  p5Z D]HA DF{lBS SZFZ SZ[,MP VG[ H[YL T[H

lNJ;[  JFNLV[  NFJFJF/L  lD,ST  S],  ~FP#*45!4___qvGF  S],  VJ[H
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5[8[  5|lTJFNLVMG[ AGFGF S], ~FP#*45!4___qvV\S[ ~l5IF ;F0+L; ,FB

V[SFJG CHFZ 5]ZFGF GUN ZMS0F VF5JFGL 5]ZTL T{IFZL ATFJ[,LP 5Z\T] VF

JBT[  5|lTJFNLVMV[  JFNL  5F;[YL  p5ZMST  NFJFJF/L  lD,STGF  DF{lBS

J[RF6GF SZFZ 58[4 ;MNF 5[8[4 OST ~FP !__!qv V\S[ ~l5IF V[S CHFZ V[S

5]ZF JFNLGF 51FSFZMGF CLTlR\TSM ;F1FLVM ~A~ AL,LDMZF D]SFD[ :JLSFZ[,F

VG[ NFJFJF/L lD,ST JFNLG[ 5|lTJFNLVMV[  DF{lBS J[RF6 VF5JF DF8[GM

SZFZ  TFP  !$q!Zq  Z__(  GF  ZMH  SZ[,M  VG[  JW]DF\  VF  JBT[

5|lTJFNLVMV[ JFNLG[ p5Z H6FJ[,F CLT lR\TSM ~A~ H6FJ[,]  S[4 VDFZF

AL,LDMZF  D]SFD[  XF\lTGUZ lJ:TFZDF\  A\WFI ZC[,F  DSFGMGM]  AF\WSFD 5]Z]\

YI[YL  TDFZ[  NFJFJF/L  lD,STGF  S],  VJ[HGF  AFSL  GF6F\

~FP#*4$)4)))qvV\S[  ~l5IF ;F0+L, ,FB VMU6 5RF; CHFZ GJ;M

GjJF6]\  5]ZF  RSJL  VF5JFGF  K[  VG[  V[  GF6F  R]SJL  VF5[YL  CDM

TDMG[  CDFZL  NFJFJF/L  lDS,TGM  SFIN[;ZGM  ZHL:80"  J[RF6  N:TFJ[H

U6N[JL ;AvZHL:8=FZ SR[ZLDF\ GM\WFJL TDFZF BR[" SZL VF5L TDMG[ CDFZL

sNFJFJF/LflDS,TGM  5|tI1F  SAHM  DFl,S  TZLS[  J[RF6  N:TFJ[H

SZLV[  tIFZ[  VF5LX]P  V[JL  DF{lBS  XZTM

5|lTJFNLVMV[  JFNL  ;FY[  DF{lBS  ZLT[  SZL  VG[  V[JM  JFNLG[

5|lTJFNLVMV[  JRG4  lJ`JF;  VG[  EZM;M  JFNLG[  VF5[,M  K[P  H[YL  p5Z

H6FJ[,L  XZTM  D]HA  5|lTJFNLVMV[  JFNLG[  NFJFJF/L  lD,ST  DF{lBS

ZLT[ J[RF6 VF5JF DF8[GM SZFZ TFP !$q!ZqZ__( GF ZMH[ SZ[,M CMI4 H[YL

NFJFJF/L lD,ST J[RF6 VF5JF AFAT[GL SM. D]NT 51FSZM JrR[  GSSL

YI[,L GYLP  NFJFJF/L lDS,T 5|lTJFNLVMV[  JFNLG[  DF{lBS ZLT[  J[RF6

VFJ5F DF8[GM SZFZ SZL NFJFJF/L lD,STGL S], ~FP #*45!4___qv GSSL
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SZL JFNL 5F;[YL 5|lTJFNLVMV[ NFJFJF/L lD,STGF S], VJ[H 5[8[ AFGFGF

~FP !__!v :JLSFZ[,F VG[ NFJFJF/L lD,ST 5|lTJFNLVMV[ JFNLG[ DF{lBS

J[RF6  VF5JF  DF8[GM  SZFZ  AL,LDMZF  D]SFD[  SZ[,M  K[P  JW]DF\  51FSFZM

JrR[ ,FU6LEIF" VG[ lJ`JF; EIF" VG[ ;FZF ;\A\WM RF,L VFJ[,F CMJFYL

51FSFZMV[  NFJFJF/L lD,STGF J[RF6 V\U[  ,[BLT ;F8FBT S[  SZFZ  SZ[,

GYLP

NFJFJF/L  lD,ST  JFNLG[  p5Z  D]HA  DF{lBS  ZLT[  J[RF6  VF5JF

DF8[GM SFZFZ  5|lTJFNLVM[ TFP !$q!ZqZ__( GF ZMH AL,LDMZF D]SFD[ SZL

VF5[,M  VG[  5|lTJFNLVM  AL,LDMZF  XF\lTGUZDF\  T[DGF  A\U,F  DSFGMG]\  

AF\WSFD  56  ,UEFU  5}6"  YFJ  VFJ[,]  K[P  H[YL  JFNLV[

5|lTJFNLVMG[  VJZGJZ  NFJFJF/L  lD,STGF  AFSL  VJ[HGF  GF6F\  S],

~FP #*4$)4)))qv V\S[ ~l5IF ;F0+L; ,FB VMU6 5RF; CHFZ GJ;M

GjJF6]\ 5]ZF JFNL 5F;[YL ,.G[ NFJFJF/L lDS,TGM 5FSM ZHL:80" J[RF6

N:TFJ[H  JFNLGF  BR["  JFNLG[  SZL  VF5JF  DF8[  ~A~  D/L  H6FJ[,]P  5Z\T]

5|lTJFNLVMV[  BM8F  BM8F  ACFGFVM  SF-L  JBT JLTFJL  JFNLG[  NFJFJF/L

lD,STGM  ZHL:80"  J[RF6  N:TFJ[H  SZL  VF5[,M  GCLP  JW]DF\  CF,DF\

AL,LDMZFDF\  :YFJZ lD,STGF EFJ B]A JWL UI[,F  K[P  H[YL  VF AFAT[

5|lTJFNLVMGL  NFGT  AU0[,L  K[  VG[  5|lTJFNL

VMV[ HF6LHM.G[  AN.ZFN[ JFNL ;FY[GM NFJFJF/L lD,STGM DF{lBS J[RF6

SIF"GM  SZFZGM VD, SZ[,M  GYL VG[  TFP!)q!!qZ__) GF ZMH JFNLV[

5|lTJFNLVMG[ NFJFJF/L lD,STGL AFSL VJ[HL ZSD ~FP #*4$)4)))qv

JFNL  5F;[YL  :JLSFZL  NFJFJF/L  lD,STGM  ZHL:80"  J[RF6  N:TFJ[H

JFNLG[  T[VMGF  BR["  SZL  VF5JF  lJG\TL  SZ[,LP  tIFZ[
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5|lTJFNLVMV[ JFNLG[ H6FJ[,] S[4 NFJFJF/L lDS,T CDM TG[ J[RF6 VF5JF

GYL VG[  NFJFJF/L lD,ST CDM ALHFG[  J[RL N[JFGF TFZFYL YFI T[  SZL

,[  V[JL  WDSL 5|lTJFNLVMV[  JFNLG[  VF5[,L K[P  H[YL  JFNLV[  CF,GM NFJM

5|lTJFNLVM lJZ]wW DF{lBS SZFZGM lJX[QF VD, SZJF DF8[ SZJM 50IM K[P

sZf ;NZ SFD[ 5|lTJFNLVMG[ .:I] SZJFDF\ VFJ[, NFJFGF ;Dg;qGM8L; AHTF

T[VM  5MTFGF  lJPJPzL  DFZOT  ;NZ  VNF,T  ;D1F  CFHZ  YI[,

VG[  T[VMV[  VF\S  v!) YL  JFNLGL  NFJF  VZHL  TYF  DGF. VZH lJ~wW

5MTFGM  ,[lBT  HJFA  ZH]  SZL  JFNLGL  NFJF  VZHLDF\  H6FJ[,L  TDFD

CSLSTMGM  .gSFZ  SZL  H6FJ[,  K[  S[4  JFNLV[  CF,GM  NFJM  TFP  !$q!

ZqZ__(  GF  ZMHGF  SC[JFRTF  J[RF6GF  SZFZGM  lJX[QF  VD,  SZFJJF

DF8[ NFB, SZ[,FG] H6FI K[P VG[ T[ CSLSTDF\ JFNLGF H6FjiFF 5|DF6[ 56

J[RF6GM S. ,[BLT SZFZ 51FSFZM JrR[ YJF 5FD[, CMI T[J] H6FT] GYLP

VG[  JFNLGF NFJFGL .AFZT HMTF\  56 J[RF6 VF5[, lD,STGL J[RF6  

lS\DT  ~FP #*45!4___qv V\S[ ~l5IF ;F0+L; ,FB V[SFJG CHFZ 5]ZFGL

CMJFGL  JFNLGM  SC[JFTM  S[;  K[  VG[  SFINFGL  :YFl5T  l:YlT  HMTF

VG[  ZHL:8[=XG V[S8GL  HMUJF.VM HMTF  56 ~FP  !__q__ SZTF  JW]  

lS\DTGL lD,STDF\ SM.56 CSSM ;\A\W[ SM.56 ,[B SZJFGM YFI TM T[JM 

,[B OZHLIFT ZLT[ ZHL:80" SZJFGM YFI K[ VG[ CF,GF SFD[ JFNL SC[JFTF ~FP

#*45!4___qv  GF\  J[RF6  VJ[H  ;A\W[  SM.  SC[JFTM  J[RF6  SZFZ

5|lTJFNLVMV[  JFNLGF ,FEDF\  SZL VF5[, CMI T[JM JFNLGM S[; 56 GYL

S[ JFNLGL ZH]VFT 56 GYL VG[ T[ CSLSTDF\ T[JF VGZHL:80" ,[lBT J[RF6

SZFZGL CSLSTDF\ 56 SC[JFT]\ J[RF6 5|YDNX"G[H U[ZSFIN[;ZG]\ J[RF6 AGL

ZC[ K[ VG[ CF,GF lS:;FDF\ 56 JFNLV[ DF{lBS J[RF6GF SZFZGL SC[JFTM S[;
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5|lTJFNLVM  lJZ]wW  NFB,  SZ[,  K[  H[  5|YDNX"G[H  ZN  YJFG[  5F+  K[P

VG[  T[  CSLSTDF\  JFNLGF  NFJF  VZH  TYF  DGF.  VZH  5|YDNX"G[  H  ZN

YJFG[ 5F+ K[P JFNLGF CF,GF :J~5GF NFJF VZH TYF DGF. VZH 8=Fg;OZ

VMO 5|M58L" V[S8GL HMJF.VM wIFGDF\ ,[TF 56 T[ SFIN[;ZGF G CMI T[ ZN

YJFG[  5F+  K[P  JFNLGF  NFJF  VZH  TYF  DGF.  VZH[G  0L,[  ,[RLh

VG[ V[:8M5,GF l;wWF\TMGM 56 AFW G0[ K[ VG[ T[ SSFZ6[ 56 JFNLGF

NFJF VZH TYF DGF. VZH ZN YFJG[ 5F+ K[P NFJF VZHGF 5[ZF G\AZ ! GL

CSLST ;A\W[ JFN GYLP NFJF VZHLGF 5[ZF Z DF\ H6FJ[, J6"GJF/L lD,ST

5|lTJFNLVMGL  DFl,SL SAHF JCL8GL  lD,ST CMJF  ;A\W[  JFN GYL 5Z\T]

DHS]ZGL  lD,STG[  CF,GF  SFD[  BM8L  ZLT[  TSZFZL  lD,ST IFG[  NFJFJF/L

lD,ST TZLS[ ;\AMWJFDF\ VFJ[, K[P NFJF VZHLGF 5[ZF # DF\ H6FjIF 5|DF6[

51FSFZM K[<,F AFJL; JZ;YL 5F0MXL TSZLS[ ZC[TF VFJ[,FGL VG[ 51FSFZMG]

DSFGM V[SALHFGL VFH]AFH]DF\  RF,L VFJ[,FGL VG[ 51FSFZM T[  ZLT[  ZC[TF

VFJ[,FGL CLST ;\A\W[ JFN GYL 5Z\T] V[ 5[ZFDF\ H6FjIF 5|DF6[ VF SFDGF

JFNL ;FY[ 5|lTJFNLVMG[ GHLSGF ;UF TZLS[GM ;FZM ;\A\W RF,L VFJ[,FGL

SC[JFTL CSLST S[5|lTJFNL ;FY[GF ;\A\WM lD+FRFZLGF EF.RFZFGF ;\A\WM

RF,L  VFJ[,FGL  SC[JFTL  CSLST VG[  51FSFZMV[  V[SALHFGL  lCT H/JF.

T[  DF8[  V[SALHFG[  DNN~5 YTF VFJ[,FGL SC[JFTL CSLST VG[  V[  5[ZFDF\

H6FjIF 5|DF6[ 51FSFZMGF DSFGM JrR[GL WM/L lNJF, VG[ D]bI lNJF,

SMDG CMJFGL SC[JFTL CSLST GM .GSFZ SZ[, K[P JFNLV[ T[DGL DFl,SLGL

lD,ST  ;G[  !)*)  GF  VZ;FDF\  J[RF6  ZFB[,L  K[  HIFZ[  

5|lTJFNLVMV[  T[VMGL lD,ST ;G[  !)*) DF\  J[RF6 ZFB[,L  VG[  J[RF6

ZFBJFGF 5|;\U[ J[RF6 ZFB[,L lD,STGL H[ :Y/ l:YlT CTL T[ :Y/ l:YlT
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VFH[ DMH]N GYL VG[ 5|lTJFNLVMV[ ;G[ !))_GF  VZ;FDF\ T[VMGL DFl,SL

SAHFGL lD,STDF\ JWFZFG]\ GlJG AF\WSFD SZ[, K[ VG[ H[ AF\WSFD T[VMGL

DFl,SLGL  lD,STDF\  T[VMV[  SZ[,  K[  VG[  H[

AF\WSFDDF\  lNJF,GM  56 ;DFJ[,  YFI  K[  VG[  T[JF  AF\WSFDGL  DFl,SL

5|lTJFNLVMGL K[ VG[ T[VMGL HF6 VG[ DFlCTL D]HA JFNLV[ 56 K[<,F

N;[S JZ; 5Z 5MTFGL DFl,SLGL lD,STDF\ AF\WSFD SZ[, K[ VG[ VF ;DU|

CSLSTDF\ lNJF, SMDG CMJFGL CSLSTGM 5|lTJFNLV[ .GSFZ SZ[, K[P T[DH

GHLSGF ;A\WMGM 56 .GSFZ SZ[, K[P 5|lTJFNL H6FJ[ K[ S[ T[VM T[VMGL

DFl,SLGL  lD,STM  SNL  56  J[RF6  SZJF  .ZFNM  WZFJTF  G  CTF

VG[ T[ SFZ6[ J[RF6;A\W[ SM.56 5|SFZGL JFTRLT JFNL ;FY[ SZJFGM SM.

5|`G  T[VMGF  DF8[  p5l:YT  YTM  G  CTM  VG[  T[JL  SM.56  JFTRLT

J[RF6 ;A\W[  T[VMV[ 5|lTJFNL ;FY[  SZ[, 56 G CTL VG[ 5|lTJFNLVMGF

5]bT;\TFGM  K[  VG[  T[VM  5Zl6T  56  K[  VG[  T[VMGF  S]8]\A  ;FY[  ;FZL

ZLT[ J;JF8 SZL XS[ T[ DF8[ T[VMV[ XF\lTGUZ lJ:TFZDF\ A[ DSFGM AGFJ[,F

K[ VG[ NFJFJF/]\ DSFG 5|lTJFNLVM J[RF6 VF5JF DF\UTF CMJFGL SC[JFTL

CSLSTGM  .GSFZ  SZ[  K[P  TFP  !$q!ZqZ__(  GF   ZMH  S[  VgI

SM.56  ;DI[  5|lTJFNLVMV[  JFNL  ;FY[  JFNL  H6FJ[   K[  T[JF  +6

jIlSTVMGL CFHZLDF\ NFJFJF/ lD,STGF J[RF6 ;A\W[ SM. JFTRLT SZ[,

GYL VG[  T[  ZLT[  JFTRLT YI[, G CMI J[R6GM SZFZ SZJFGM SM. 5|~G

T[  SFZ6[  p5l:YT  56  YTM  GYL  VG[  lJGMNEF.  0FCIFEF.

EFJ;ZG[  JFNL  ;FY[  ;FZF  ;A\WM  JZ;MYL  RF,L  VFJ[,  K[  VG[[  T[  H

ZLT[  N[J[gN=  lDzF  JFNLG[  tIF\  GMSZL  SZ[  K[  VG[  T[  ZLT[  VF

A\G[  jIlSTVM 5|lTJFNLVMGF  lJ`JF;]  S[  lCTlR\TSM  CMI T[J]]  AGJF  56
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5FD[, GYL VG[ T[VMG[ 5|lTJFNLVMV[ T[VMGF lCTlR\TSM TZLS[ NJFJFJF/L

lD,STGF  J[RF6  V\U[GL  THJLH  SZJF  SNL  56  AM,FJ[,  GYL

S[  T[VMG[  T[JL  JFT  SZJF  SNL56  T[VMV[  VlWS'T  SZ[,  GYL  S[  T[VMGL

CFHZLDF\ S[ T[VM ;FY[ J[RF6 V\U[GM SM. SZFZ S[ SM. JFTRLT T[VMV[ SZ[, G

CTLP  HIFZ[  ZL5,EF.  lAl5GEF.  58[,  8=Fg;5M8"GM  jIJ;FI

SZ[ K[ VG[ ZLT[ AL,LDMZFGF JTGL CMJFYL T[VM T[DG[ VM/B[ K[ 5Z\T] T[VM

56  T[DGF  lJ`JF;]  S[  lCTlR\TS  GYL  VG[  T[  C[;LITDF\

T[VMV[  JFNL  ;FY[  SM.56  JFTRLT  T[DGF  3Z[  56  SZ[,  G  CTL  VG[

5|lTJFNLVMV[  p5Z  H6FjIF  5|DF6[  +6[I  jIlSTVM  ;FY[  J[RF6

;A\W[ SM. JFTRLT S[ RRF" lJRFZ6F SZL GYL VG[ JW]DF\ VF SFDGF JFNL

AL,LDMZFGF  VFU[JFG  J[5FZL  K[  VG[  T[  SFZ6[  SM.56  R]SJ6]\  SZJFGF

5|;\U[ Z;LN D[/JJFGL H~lZIFTYL ;FZL ZLT[ DFlCTUFZ jIlST K[  VG[ T[ H

ZLT[  ~FP#*45!4___q__  GM  J[RF6GM  SZFZ  ,[BLT  SZFZ  CMJM

HM.V[ T[GFYL 56 ;FZL ZLT[ DFlCTUFZ K[P VF SFDGF JFNL ;FY[ T[VM H6FJ[

K[ T[ 5|DF6[GM NFJFJF/L lD,ST ;A\W[ SM. DF{lBS SZFZ SNL56 YI[, G

CTM VG[ T[YL T[JF SC[JFTF SZFZ VgJI[ J[RF6 N:TFJ[H SZL VF5JFGM SM.

5|`G 5|lTJFNLVM DF8[ p5l:YT YI[, G CTM 5Z\T] CF,DF\ lD,STGL lS\DT

JWJFYL VG[ JFNLGL 5F0MXGL lD,ST CMJFYL JFNL I[GS[G 5|SFZ[ NFJFJF/L

lD,ST  T[VMGL  5F;[YL  50FJL  ,[JFGF  5[TZF  SZTF  VFJ[,F  K[  VG[  TJL

SFI"JFCLGF  V[SEFU  TZLS[  CF,GF  SC[JFTF  DF{lBS  J[RF6  SZFZ

VgJI[ SZFZGF lJX[QF VD, ;A\W[ CF,GM BM8M VG[ U/[50]\  NFJM T[VMGF

p5Z U[ZjIFHAL NAF6 ,FJJF DF8[ TYF SM8"DF\ lNJFGL 5|SZ6 RF,[ K[ T[JL

ZH]VFT HC[ZDF\ SZL VF0STZL ZLT[ NFJFJF/L lD,ST 5|lTJFNLVM J[RL G XS[
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T[JF  AN.ZFNFYL  CF,GM  BM8M  NFJM  SZ[,  K[  T[  ZN  YJFG[  5F+  K[P

5|lTJFNLVMV[  SNL  56  NFJFJF/L  lD,ST  ;\A\W[  J[RF6GM  SM.  SZFZ

JFNL ;FY[ SZ[, G CTMP VG[ T[YL JFNL ;\DT CMJFGL S[ ZFHL CMJFGL SC[JFTL

CSLSTM ;FY[ T[VMG[ SM. GL:AT GYL VG[ T[VMV[ SM. SZFZ SZL VF5[, G

CMI T[ SFZ6[ JFNLG[ ;CSFZ VF5JFGM SM. 5|`G 56 T[VMGF DF8[ p5l:YT

YTM G CTM VG[ p5ZGL TDFD CSLSTYL JFNL ;FZL ZLT[ JFS[OUFZ CMJF KTF\

JFNLV[ TDFD BM8L CSLSTM H6FJTL VG[ TN'G U/[50] TYF ElJQI[ 5MTFGF

SC[JFTF  U[ZSFIN[;ZGF  CSSM  A[9F  SZJFGF  V[S  EFU TZLS[  HFC[Z  R[TJ6L

5|l;wW  SZ[,  K[  VG[  T[JL  HFC[Z  R[TJ6LGM  OZHLIFT  B],F;M  SZJFGL

SFINFDF\ SM. HMUJF. GYL VG[ T[ SFZ6[ T[ V\U[ SM. B],F;M T[VMV[ SZ[, G

CTM VG[  T[JM  B],F;M  SZJFG[  T[VMG[  SM. SFZ6 56 G CT]P  ~FP#*45!

4___qvGF\  J[RF6  ;A\W[  SM.  ZHL:80"  ;F8FBT  JFNL  ZH]  SZTF  GYL

S[  T[VMG[  R]SJ6F\  AFAT[  T[VMGL  SM.  Z;LN  56  CF,GF\  SFD[  ZH]  GYL

VG[  DF{lBS  SZFZGL  JFT  SFINFDF\  U|FCI  ZFBL  XSFTL  GYL

VG[ T[ ZLT[ NFJFJF/L lD,ST ;FY[ JFNLG[ SM. ZF.8 8F.8, S[ .G8=[:8 GYL

VG[ OST lD,ST 5RFJL 5F0JF DF8[  T[VMGF p5Z U[ZjIFHAL NAF6 ,FJJF

DF8[  CF,GM  BM8M  NFJM  NFB,  SZL  DGF.  C]SDGLDF\U6L  SZJFDF\  VFJ[,

K[P  ;AA  JFNLGF  SM.  SFIN[;ZGF  CSSM  CTF  GCL  VG[  T[YL  DGF.  G

VF5JFGF 5|;\U[ JFNLG[ SM. SFIN[;ZG]\  G]S;FG YFI V[D GYL p,8 DGF.

VF5JFGF\  5|;\U[  5|lTJFNLVMGF\  NFJFJF/L  lD,ST  ;\A\W[GF  DFl,SLGL

SAHFGF CSSMG[  lJ5ZLT V;Z YFI V[D K[  VG[  T[D YFI TM T[VMG[  JW]

NFJFN]JLDF\ pTZJFGL OZH 50[ V[D K[ VG[ T[D YFI TM gIFIGL G[D H/JFI

V[D GYLP ;AA T[VM 5|lTJFNLVMGF ,FEDF\ :8=M\U 5|FIDFO[;L S[; K[ T[DH



                                      13/39                             SPCS.3/2010  

A[,[g; VMO SgJLGLIg; 56 5|lTJFNLVMGF ,FEDF\ K[ VG[ DGF. VZH ZN

SZJFGL  H~ZT K[P

s#f VF SFDGF JFNL51F[ 5|lTJFNLVM wJFZF ZH] SZ[, HJFA  lJ~wW 5|lT ;MU\NGFD]

VF\SvZ#  YL  ZH]  SZ[,  K[P  H[DF\  T[VMV[  VF  SFDGF

5|lTJFNLVMV[ JFNLGL NFJF TYF DGF. VZH lJZ]wWGM VF5[,M ,[BLT HJFA

GM .GSFZ SZ[, K[ VG[ JFNL T[VMGL NFJF TYF DGF. VZHLGL CSLSTMG[ ;\

5}6" ZLT[ J/UL ZC[ K[ JFNLGF ,FEDF\ T[VMGF ;F1FLVMV[ SZ[, ;MU\NGFDFDF\

H6FJ[,L TDFD CSLSTM BZL K[ VG[ VF SFDGF 5|lTJFNLVM ;FY[ NFJFJF/L

lD,ST J[RF6 VF5JF AFAT[ NFJFDF\ H6FjIF D]HA DF{lBS SZFZ YI[,M K[P

T[D KTF\  VF SFDGF 5|lTJFNLVM NFJFJF/L lD,STGM J[RF6 SIF"  V\U[GM

DF{lBS SZFZ SZL HF6L HM.G[ AN.ZFN[  DF{lBS SZFZ J[RF6GM DF{lBS SZFZ

GCL SZL T[DGL JFTMDF\  OZL UIF K[P JW]DF\  VF SFD[ 5|lTJFNLVMGF ,FEDF\

ZL5, AL5LGEF. 58[,[ SZ[, ;MU\NGFD]\ TN'G BM8]\ K[P NFJFJF/L lD,STGM

J[RF6 SIM" tIFZ[ VF SFDGF 51FSFZM TYF JFNLGF ;F1FLV[ TYF DHS]Z ZL5,

AL5LGEF.  58[,  ~A~  CFHZ  ZCIF  CTF  VG[  T[VMGL  CFHZLDF\  NFJFJF/L

lD,STGM DF{lBS J[RF6GM SZFZ p5ZMST .;DM ~A~ GSSL YI[,MP  T[D

KTF\ 5|lTJFNLVMGF 5|EFJDF\ VFJL H. DHS]Z ;F1FLV[ VF NFJFGF SFD[ TN'G

BM8]\  ;MU\NGFD]\  SZ[,]\  K[P  JW]DF\  VF  SFDGF

5|lTJFNLVM[ ;FY[ T[VMG[ EF.vEF. H[JF ;\A\WM CMJFGF SFZ6[ 5|lTJFNLVM

p5Z lJ`JF; ZFBL ;F8FBTDF\ ,BF6 SZJFGM VFU|C T[VMV[ SZ[,M GCLP HM

V[JM  VFU|C  T[VM  SZ[  TM  5|lTJFNLVMG[  BM8]\  ,FU[  VG[  V5DFG ,FU[  VG[

5|lTJFNLVMG[  V[D  YFI S[  T[VM  T[GM  lJ`JF; SZTF  GYL  H[YL  ,FU6LGF

;\A\WMGF  SFZ6[  DF{lBS  SZFZG]\  ,BF6  Y.  XS[,]  GYLP  T[VMV[
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5|lTJFNLVMG[  AFSL VJ[HGL ZSDM VF5JF T{IFZL ATFJ[,L T[  V\U[GL GM\W

T[VMGF  J[5FZL  RM50FVMDF\  RF,L  VFJ[,L  K[P  ;NZC]\  AFSL  VJ[HGL  ZSD

T[VMV[  T[VMGF  J[5FZLGF  ZMH[ZMHGF  8=FgH[SXGDF\YL  E[UL  SZ[,L  VG[

TFP!$q!ZqZ__( TYF  T[GF  VUFpGF  lNJ;MDF\  T[VMG[  W\WFDF\  H  ZSDM

E[UL  YI[,L  T[  ZSD T[VMV[  5|lTJFNLVMG[  NFJFJF/L  lD,STGF  J[RF6GF

SZFZGF  AFSL  VJ[HGL  ZSD  VF5JF  DF8[  T{IFZ  ZFB[,LP  JW]DF\

T[VMV[  H[  VJ[HGL  ZSD  GSSL  SZ[,L  T[  RF,]  AHFZ  EFJ  SZTF\  56

JWFZ[ GSSL SZ[,L K[ VG[ T[VM JW] ZSD VF5JF 5|lTJFNLVMG[ ;\DT YI[,F K[

SFZ6 S[ NFJFJF/L lD,ST T[VMGL lD,STG[ ,FU] CMI SM.56 5F0MXLGL

lD,ST  ;FDFgI  ZLT[  BZLNJF  DF8[  DM8L  ZSD  R]SJJL  50TL  CMI

K[  T[  CSLSTG[  wIFGDF\  ,[TF\  56  5|lTJFNLVMV[  T[DGF  ,[lBT

HJFADF\  ,LW[,L  TDFD  TSZFZM  BM8L  9Z[  K[P  JW]DF\  NFJFJF/L  lD,ST

AFAT[ JFNLV[ 5[5ZDF\ HFC[Z GM8L; VF5[,L T[ CSLST 5|lTJFNLVM :JLSFZ[ K[P

TYF  XF\lTGUZ  AL,LDMZF  lJ:TFZDF\  A[  GJF  DSFGM  HIFZ[  NFJFJF/L

lDS,TGMJ[F6GM SZFZ YIM tIFZ[  AGFTF CTF VG[ CF,DF\  T[  DSFGM AGL

UI[,F  K[  T[  CSLST  56  5|lTJFNLVM  :JLSFZ[  K[P  JW]DF\  XF\lTGUZ  JF/F

A[ GJF DSFGM NFJFJF/L lD,ST SZTF\ JW] ;UJ0TF WZFJTF VFJ[,F K[ VG[

T[DF\  ptTD  5|SFZGL  ;UJ0M  K[P  HIFZ[  NFJFJF/L  lD,ST  36L  H]GL

K[  VG[ VF SFDGF 5|lTJFNLVMV[  NFJFJF/L lD,ST TFP !5q!_q*) GF

ZMH ~FP()4)))v__GF S], VJ[HDF\ VFU,F DFl,S 5F;[YL BZLN[, K[P T[GF

SZTF T[VMV[ H[ VJ[HGL ZSD GSSL SZ[,L K[ T[  VG[SU6L JWFZ[  K[P T[VM

AL,LDMZFDF\ DM8M J[5FZ SZ[ K[P H[YL JFNL 5F;[ VJFZ GJFZ NFJFDF\ H6FJ[,L

NFJFJF/L  lD,STGL  AFSL  VJ[HGL  ZSDGL  ;UJ0  CMI  K[  VG[  T[  T[VM
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R]SJ6L  DF8[  ZFBTF  VFJ[,F  K[P  p5ZMST  TDFD  CSLSTDF\  JFNLG[  DFuIF

D]HAGM 5|lTJFNLVM lJZ]wW NZdIFG DGF. C]SD VF5JFGL BF; H~Z K[P HM

JFNLG[  DFuIF  D]HAGM  NZdIFG  DGF.  C]SD  VF5JFDF\  G  VFJ[  TM

JFNLG[  5{;FDF\  G D/L XS[ T[J]\  U\ELZ 5|SFZG]\  G]S;FG YFI V[D K[P JW]DF\

NFJFJF/L  lD,ST  T[VM[V[  J[RF6  ZFBL  T[GL  HF6  T[VMGF  VgI  ;UF

;\A\WLVMG[ 56 RF,L VFJ[,L K[P p5ZMST TDFD CSLSTDF\  JFNLG[ DFuIF

D]HAGM NZdIFG DGF. C]SD VF5JFGL BF; H~Z K[P

s$f gIFILS lG6"I DF8[GF D]N'FVM ov

;NZ  SFD[  A\G[  51F[  ZH]  SZ[,  51F  lGJ[NGM  wiFFG[  ,[TF  DFZF  5]ZMUFDL

gIFIFWLXzL wJFZF VF\Sv$# YL GLR[ D]HAGF D]NF W0JFDF\ VFJ[,F K[P 

(1) Whether plaintiff entitled to get declaration as prayed

          for ?

(2) What order and What decree ? 

s5f    GLR[ H6FJ[, SFZ6M;Z  p5ZMST D]N'FGF DFZF lG6"I GLR[ D]HA K[P  

     !P GSFZDF\P

     ZP  VFBZL C]SD D]HAP

s&f JFNL 51F[ 5MTFGM S[; 5]ZJFZ SZJF ;FZ] GLR[ D]HAGF DF{lBS TYF N:TFJ[HL

5]ZFJF ZH] SZ[,F K[P 

          vo  DF{lBS  5]ZFJF ov

VPG\P VF\S lJUT

_! 5& JFNL S'5FX\SZ U]\NGZFD HI:JF,G]\ ;ZT5F;G\] ;MU\NGFD]\

_Z !!! JFNL TO[" JFNLGF S],D]BtIFZ SD,[XS]DFZ ZFDX\SZ 
HI:JF,G]\ 5]ZFJFG]\q;ZT5F;G]\ ;MU\NGFD]\



                                      16/39                             SPCS.3/2010  

_# !!5 JFNL TO[" ;FC[N lJGMNEF. 0FCIFEF. EFJ;FZG]\ ;ZT5F;G]\
;MU\NGFD]\P

  vo N:TFJ[HL  5]ZFJF ov

VPG\P VF\S lJUT

_! &! NFJFJF/L lD,STGL ;L8L ;J["GL 5|M58L" SF0"GL BZL GS,

_Z &Z NFJFJF/L lD,STGL 3ZJ[ZF VFSFZ6L 5+SGL BZL GS,

_# &# JFNLGL lD,STGL ;L8L ;J["GL 5|M58L" SF0"GL BZL GS,

_$ &$ JFNLGL lD,STGL ;L8L ;J["GL 5|M58L" SF0"GL BZL GS,

_5 &5 JFNLGL lD,STGL AL,LDMZF GUZ5Fl,SF 3ZJ[ZF VFSFZ6L
5+SGL BZL GS,

_& && JFNLGL lD,STGL AL,LDMZF GUZ5Fl,SF 3ZJ[ZF VFSFZ6L
5+SGL BZL GS,

_* &* JFNLV[  V[0JMS[8  DFZOT[  5|lTJFNLVMG[  NFJFJF/L  lD,ST
VgJI[  J[RF6  GlC  SZ[  T[  AFAT[  c;\N[Xc  ;DFRFZ5+DF\
VF5[, HFC[Z R[TJ6LGL HFC[ZFTG]\ 5[5ZP

JFNL 51F[  p5Z H6FjIF ;LJFI VgI SM. 5]ZFJF Z[S0" 5Z ,FJJFDF

VFJ[, GYLP  T[DH JFNL  TO["  VF\Sv!!* YL S,MhL\U 5]Z;L; ZH]  SZJFDF\

VFJ[, K[P          

5|lTJFNL51F wJFZF VF SFD[ SM. DF{lBS S[ N:TFJ[HL 5]ZFJM ZH] SZJFDF\

VFJ[, GYL VG[ VF\Sv!!) YL S,MhLU 5]ZXL; ZH] SZJFDF\ VFJ[, K[P 

s(f JFNL TYF 5|lTJFNL 51FGL N,L,Mov

s(P!f ;NZ SFD[ JFNLGF lJPJPzLV[ VF\Sv !$Z YL ,[BLT N,L, ZH]

SZ[, K[  VG[ T[VMGL ,[lBT Nl,,MDF\ 8=Fg;OZ VMO 5M58"L" V[S8GL S,D )
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D]HA  VMZ, V[U|LD[g8   D]HA  J[RF6GM  SZFZ  Y. XS[  VG[  T[G[  ZHL:8Z

SZJFGL H~Z GYL T[DH ZHL:8=[XG V[S8GL S,D !* 5|DF6[ T[G\] ZHL:8=[XG

H~ZL G CMI JFNLGF NFJFGF VZHLGL CSLSTMGF VFWFZ[ JFNLGM NFJM D\H]Z

YJF  5F+  ZC[  K[P  JW]DF\4  DF{lBS  J[RF6  5]ZJFZ  SZJF  DF8[  T[  J[RF6GL

SFI"JFCLDF\  H[6[  EFU  ,LWM  CMI  T[GM  DF{lBS  5]ZFJM  DCtJGM  AGL

ZC[ K[ T[DH S]NZTL VG[ DG]QIGF :JFEFlJS VG[ ;\A\WMGF VFWFZ[ NFJFJF/L

lD,STGM  J[RF6 AFAT[  DF{lBS SZFZ  5|YD NX"GLI ZLT[  VNF,T[  DFGJ\]

HM.V[P  HIFZ[  A\G[  51FSFZM  V[SALHFGF  5F0MXL  K[  VG[  A\G[  51FSFZM

JrR[ NFJFJF/L lDS,T l;JFI VgI SM. TSZFZ GYL T[DH S]NZTL lJ`JF;

VG[ IMuI VlEUDG[ VFWFZ[ VNF,T[ JFNLGL ZH]VFT DFgI ZFBJL HM.V[P

JW]DF\4  NFJFJF/L  lD,ST  JFNLGL  lD,STGL  AFH]DF\  VFJ[,  lD,ST

K[ VG[ 5MTFGL lD,STGL AFH]DF\ VFJ[, lD,ST BZLNJFG[ JFNL >rK]STF

WZFJ[  T[  :JEFlJS  K[P  NFJFJF/L  lD,STGM  S],  J[RF6  lS\DT  

~P#*45!4___qv GSSL SZ[, CTL  H[  5[8[  NFJFJF/L lD,ST H[VM JFNL

BZLN[  TM  T[GL  lD,STGL  AFH]DF\  VFJ[,  lD,ST  CMI  H[YL  JFNL  ;FZL

ZLT[ p5IMU SZL XS[ VG[ T[YL H JFNLV[ ;NZ lD,ST BZLNJF DF8[ T{IFZL

ATFJ[, VG[ T[YL H VF8,L DM8L lS\DT R]SJJFG\] JFNLV[ :JLSFZ[, VG[ A\G[

51FSFZMGL  lJ`JF;GF  ;A\\WMG[  SFZ6[  SM.  ,BF6  SZJFDF\  VFJ[,  GlCP

T[ CLSST GFDNFZ SM8"[  wIFG[ ,[JL HM.V[P JFNLV[ T[GL Nl,,GF ;DY"GDF\

V[PVF.PVFZP  Z___  VF\W|5|N[X  5FGF  G\P  5_$  TYF  Z__*  s#f

HLPV[,PV[RP  5FGF  G\P  !#(  GM  R]SFNM  ZH]  SZ[,  K[P  T[DH  

5|lTJFNLV[ T[GL ;MU\N p5Z SM. H]AFGL VF5[, GYL VG[ ;FDF 51FG[ p,8

SZJFGL SM. 5ZJFGUL VF5[, GYL H[YL ;LP5LP;LP VM0" Z !* ~, # sV[f
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TYF  5]ZFJFGF  SFINFGL  S,D  !!$  D]HA  TYF  GFDNFZ  ;J["FrR

VNF,TGF !))) HLP;LP0LP 5FGF G\P !$&# GF R]SFNF D]HA 5|lTJFNLGM

S[;  BZM  VG[  SFIN[;ZGM  G  CMJFG\]  VNF,T[  OZlHIFT  VG]DFG  SZJFG\]

ZC[ K[ VG[ T[ VFWFZ[ JFNLGM NFJM D\H]Z YJFG[ 5F+ CMJFG\] Nl,, SZ[, K[P 

s(PZf VF SFD[  5|lTJFNL TO["  lJPJPzLP Nl,,DF\  H6FjIF D]HA VF

SFDGF JFNLV[ NFJFJF/L lD,ST AFAT[ SM. DF{lBS SZFZ        5|lTJFNL ;FY[

SZ[,  GYL  T[DH  JFNL  5MT[  T[GF  NFJFGL  CSLST  5]ZJFZ  SZJF

DF8[ VNF,T ;D1F p,8T5F; DF8[ CFHZ ZC[, GYL H[YL H[8,F V\X[ JFNLGL

p,8T5F;  YI[, CMI T[8,F V\X 5]ZT\] JFNLGM 5]ZFJM u|FFCI ZFBL XSFI VG[

T[ l;JFIGM VgI 5]ZFJM l0:SF0" YJM HM.V[ T[DH 5|lTJFNLV[ V[JL Nl,,

SZ[, S[  VF SFD[  NFJFJF/L lD,STGM JQFM"YL   J5ZFX4 p5EMU 5|lTJFNL

SZTF\ VFJ[, HM JFNL ;FY[ ;NZ lD,STGM SM. DF{lBS SZFZ SZJFDF\ VFJ[,

CMI TM T[JF  DF{lBS SZFZGF\  ;FC[NMG[  JFNLV[  Z[S0"  5Z T5F;[, GYL T[DH

JFNLV[  H[  ;FC[NG[  Z[S0"  5Z  VF\S  !!5 YL  T5F;[,  K[  T[6[  JFNLGL  NFJF

VZHLGL  CSLSTG[  ;DY"G  SZ[,  GYLP  JW]DF\4  SM.56 :YFJZ  lD,STGF

J[RF6 AFAT[ SM.56 SZFZ ZHL:8Z YJM HM.V[ VG[ CF,GF SFD[ HM SM.

ZHL:8Z SZFZ JFNL wJFZF SZJFDF\ VFJ[, CMI H[YL JFNL T[GL NFJF VZHLGL

CSLST 5]ZJFZ SZJFDF\ ;O/ YI[, G CMI JFNLGM NFJM BR" ;lCT GFD\H]Z

SZJF Nl,, SZ[, K[P

5]ZFJF ;\NE"[ SFINFGL 5lZ:YLTL 

s)P!f  JFNLGM  CF,GM  NFJM  DF{BLS  SZFZGF  VFWFZ[  :YFJZ  DL,ST  V\U[GL  SZFZ

5F,GGL NFN D[/JJF DF8[ NFB, SZ[, K[ H[ NFJFGF SFD[ 5|lTJFNLGF ARFJ

D]HA ~FP  !__ SZTF  JW]  lS\DTGL  DL,ST  V\U[GM  ,[B  SZJFGM  YFI  TM
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T[    ,[B OZHLIFT 56[  ZHL:8Z SZJFGM  YFI VG[  JFNLGF NFJFG]  :J~5

HMTF  ;NZ  SFD[  V[JM  SM.  ,[B  SZFJ[,  GYL  H[YL  DF{BLS  SZFZGF

VFWFZ[ SZFZGF 5F,G DF8[GL lJX[QF :J~5GL NFN JFNL D[/JJF CSNFZ GYL

T[JM ARFJ ,LW[, K[ H[ ARFJ AFAT[ Z[S0" HMJFDF\ VFJ[ TM HIFZ[ :JI\ JFNL

V[J] H6FJTF SMI S[ JFNL VG[ 5|lTJFNL JrR[ SM. ,[BLT SZFZ YI[, GYL

TM :FF{5|YD TM H[  SZFZ ,[lBT :JZ]5DF SZJFDF VFJ[, GYL T[G]  OLhLS,L

SM. V:TLtJ G CMI T[GL GMW6LGM SM. 5`G p5:YLT YTM GYLP ALHL

AFAT HMJFDF\ VFJ[ TM DF{BLS SZFZGF VFWFZ[ SZFZGF lJX[QF 5F,G GL NFN

D/L  XS[  GCL  T[JM  ARFJ K[  tIFZ[  VF  TASS[  SZFZGF  SFINFGL  S,D )

wIFG[ ,.V[ TM4 SM. 56 SZFZ AFAT[ JRG DM{BLS VUZ TM 5MTFGF JT"G

YL VF5L XSFIP  

SZFZGF SFINFGL S,D )

9. Promises, express and implied.—

In so far as the proposal or acceptance of any promise is made in

words, the promise is said to be express. In so far as such proposal

or acceptance is made otherwise than in words, the promise is said

to be implied.

SZFZGL jIFbIF

SFINF  wJFZF  VD,DF  D]SL  XSFI  T[JL  ;\DlTG[  SZFZ  SC[JFDF

VFJ[ K[P ;Z/ XaNMDF SC[JFDF VFJ[ TM4 HIFZ[ A[ VYJF A[YL JW]

jIlSTVM SM. SFD SZJF VYJF G SZJF DF8[ ;\DT YFI VG[ T[ ;\DlT

SFIN[;Z ZLT[ A\WG STF" CMI4 tIFZ[ T[G[ SZFZ SC[JFIP 

V[ CSLSTGL :5Q8TF YJL HZZ]L K[ S[ NZ[S ;\DlT SZFZ GYL AGTL DF+

T[  ;\DlT H SZFZ AG[  K[  H[  SFINFGF HZ]ZL  TtJM DFYL 5;FZ YI[, CMIP
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SM.56  SZFZGF  5F,G  DF8[  T[GF  VFJxIS  TtJM  5]ZJFZ  SZJF  50[P

H[DF ;M{5|YD VMOZ V[8,[ S[ 5|:TFJ4 VG[ T[GM :JLSFZ YJM HM.V[P HM V[S

51F 5|:TFJ SZ[ VG[ ALHM 51F T[G[ :JLSFZL ,[4 tIFZ[ ;\DlT AG[ K[ VG[ T[  

;\DlT DF8[ ,MO], Sg;L0Z[XG CMJ] HM.V[P T[DH SZFZGF 51FM SFIN[;Z SZFZ

SZJF  DF8[  ,FIS  CMJF  HM.V[P  T[DH  T[  ;\DlT  ;\5]6"  56[  D]ST  CMJL

HM.V[  VG[  T[  SM. 56 HFTGF NAF64 K[TZ5L\0L4  BM8L  ZH]VFT VYJF

U[ZJT"6]SYL 5|F%T G YI[,L CMJL HM.V[  VG[  SZFZGM C[T]  SFIN[;Z CMJM

HM.V[  VG[  SFINF wJFZF  VDFgI HFC[Z  SZFI[, G CMJM HM.V[P  HIFZ[  VF

TDFD  TtJM  GL  CFHZL  CMI4  tIFZ[  ;\DlT  DFgI  VG[  SFIN[;Z  SZFZDF

5lZJTL"T YFI K[P 

s)PZf SFINFGL HMUJF. D]HA DF[BLS SZFZGF VFWFZ[  JLXLQ8 5F,G DF8[GL NFN

D/L  XS[  K[  VG[  SFINFDF\   SZFZG]  5F,G  SZFJJF  DF8[  V[  HZ]ZL  GYL

S[ T[ SZFZ ,[BLT H CMJM HM.V[ DF{BLS SZFZGF VFWFZ[ 56 lJXLQ8 5F,GGL

NFN D[/JL XSFIP GFDNFZ S[ZF,F CF.SM8"GF Krishnan Keshvan Vs.  K.

Karunakaran (AIR 1988 Kerala 107) GF R]SFNFDF\ DF{BLS SZFZGF VFWFZ[

:5[;LOLS 5OM"Dg;GM NFJM D[g8[G[A, CMJF AFAT[ 9ZFJ[, K[[P ;NZ R]SFNFDF\

GFDNFZ ;JM"R VNF,TGF  Ouseph Varghese vs Joseph Aley & Ors    GF  

R]SFNFDF SZ[, VMA;J"J[;GGL RRF" SZ[, K[P GFDNFZ S[ZF,F CF. SM8"[ T[GF

R]SFNFGF 5[ZF # DF\ RRF" SZ[, D]HA RRF" SZ[, K[ H[ wIFG[ ,[JL HZ]ZL K[ 

What the Supreme Court has stated in Ouseph Varghese Vs. Joseph
Aley(1969) 2 SCWR 347 is only that rarely a decree for specific
performance  is  granted  on  the  basis  of  an  agreement  supported
solely  by  oral  evidence.  That  is  only  as  rule  of  caution  and
prudence for the guidance of courts in appreciating the contentions
and evidence for the purpose of granting or refusing reliefs. That is
not a rule of law. An oral agreement is not something prohibited by
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law, No rule of law says that relief cannot be granted when the
agreement  and  evidence  supporting  it  are  only  oral  and  no
documents are there to support. Oral agreements can be enforced
by  courts  provided  the  evidence  is  sufficient  to  satisfy  the
conscience  of  the  court.  Both  the  courts  below  evaluated  the
pleadings, and evidence carefully and found the issue in favour of
the plaintiff. No substantial question of law is involved justifying
interference. Such an argument is not available also. 

VFD  p5ZMST  R]SFNM  wIFG[  ZFBTF4  SFINF  DF\  V[JL  SM.  HMUJF.  GYL

S[ DF{BLS SZFZFG] 5F,G SZL XSFI GCLP 

s)P#f VF SFD[ JFNL HIFZ[  DF{lBS SZFZ p5Z VFWFZ ZFBTF CMI T[ ;DI[ DF{lBS

SZFZ  ;FlAT  SZJF  DF8[GL  H[  D]bI  XZTM  CMI  T[  JFNLV[  5]ZJFZ  SZJL

50[  T[DH  H[  ;\HMUMDF\  DF{lBS  SZFZ  SZ[,  CMI  T[  Z[S0"  5ZGF  ;\HMUM

JFNLV[ 5MTFG[ :5[lXlOS 5ZOM"DXG DF8[GL NFN D/L XS[ T[ DF8[ 5]ZJFZ SZJF

50[P V[ CSLST V\U[ TSZFZ GYL S[ SM.56 SZFZ ,[lBT VUZ DF{lBS CM.

XS[P 5\ZT] HIFZ[ JFNL :5[lXOLS 5ZOM"D[XG DF8[ :YFJZ lD,ST V\U[GL NFN

DF\UTF CMI tIFZ[  5]ZFJFGM AMHM 5]ZJFZ SZJFGL D]bI HJFANFZL JFNLGL

AG[ K[P GFDNFZ ;JM"R VNF,TGF A|LHDMCG JLP ;]UZF A[UD GF R]SFNFDF\

GLR[ 5|DF6[ VMAhJ" SZ[, K[P

In Brij Mohan Vs. Sugra Begum (1990) 4 SCC 147 : 1990 (2) R.
R. R. 401, it was observed that an agreement or contract may be
either oral or in writing. So, it is not necessary for enforcing relief
arising out of a contract, that such contract must be in writing. But
where the plaintiff seeks a decree for specific performance of an
oral agreement of sale of immovable property, heavy burden lies on
him to prove, firstly, that there was consensus ad idem between the
parties  and  the  oral  agreement  for  which  sale  was  concluded.
Secondly,  that  the  vital  fundamental  terms  for  the  sale  of
immovable  property  were  concluded  between  the  parties  orally
(and any written agreement,  if  any,  to be executed subsequently
would only be a formal agreement incorporating such terms which
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had  already  been  settled  and  concluded  in  the  oral  agreement).
Whether there was such a concluded oral contract or not would be a
question of fact. The burden of proof is heavy upon a person who
intends to get  an oral  agreement specifically  enforced through a
court of law.  

s)P$f JW]DF\  GFDNFZ  ZFH:YFG CF.  SM8"GF  Ameer  Mohammed vs  Barkat  Ali

(RLW2003(4)RAJ2354) GF R]SFNFDF\ SZ[, VMAh"J[XG GLR[ DHA K[P

When the plaintiff based his suit on the basis of the oral agreement
of sale then it was the duty of the plaintiff to disclose all material
facts and particulars with all the conditions of the agreement and
the  surrounding  circumstances  including  the  fact  that  if  oral
agreement was entered into between the parties then whether it was
in presence of any person and if there was any mediator who was
he and what negotiations took place and if the agreement was acted
upon then all the material particulars: how it was acted upon which
includes the writing of any document by the parties, including the
payments,  mode  of  payment,  receipt  if  was  executed  or  the
transaction was entered into books of accounts and what are the
entries  which are  in  the  handwriting of  other  party.  These basic
facts are required to make the other party know about the detail
facts which will be used by the party seeking performance of the
contract against the other party, so that the other party can take his
defences.  It  also  avoids  chances  of  subsequent  improvement
otherwise it may put the other party in disadvantageous position. It
can safely be said that by not getting a document in writing for sale
of immovable property, the purchaser takes a serious risk because
normally  there  appears  no  reason  for  non-execution  of  an
agreement for sale evidencing the transaction containing the terms
and conditions when it is a case of immovable property. Even if
oral  agreement  is  permissible  under  the  law  and  is  enforceable
through the Court of law even then the plaintiff is required to prove
the oral agreement with certainty so that the Court can enforce the
agreement to sellin entirety and unless and until all the conditions
are  not  before  the  Court  relating  to  the  contract  requiring
performance  by  the  parties  then  the  Court  cannot  enforce  the
agreement which is  required to  be enforced specifically  and not
generally. If after entering into oral agreement containing a period
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sufficiently long for performance of the contract then the parties get
sufficient time and opportunity to put the every thing in black and
white in document, then further burden lies upon the party alleging
oral agreement that why the formal deed was not executed. It may
be made clear that the requirement of formal deed is not mandatory
requirement for enforcement of contract even then it may be one of
the  circumstance  which  may  go  against  the  party  seeking
performance of oral agreement. It is also true that the suit cannot be
rejected on the basis of the absence of formal deed of agreement for
sale  but  the  plaintiff  will  then  be  required  to  prove  the  oral
agreement as a whole by trust-worthy evidence. 

s)P5f JW]DF GFDNFZ V|F\WF| 5|N[X CF. SM8" GF Yelamati Veera Venkata Jaganadha

Gupta  ...  vs  Vejju  Venkateswara  Rao  And  Ors.  Equivalent  citations:

2002(3)ALD67,  AIR  2002  ANDHRA  PRADESH  369,  (2002)  3

ANDHLD 67 R]SFNFDF\ 9ZFJ[, K[ S[ 

It is true that oral agreements are not prohibited in law. However,
whenver the very existence of such an oral agreement is disputed
by one of the parties, heavy burden lies upon the party who pleads
of such an oral agreement, to establish its existence as well as the
conditions  thereof  with  the  support  of  clinching  and  admissible
evidence. The nature and extent of proof in this regard varies from
case to case.  It  depends upon the proximity or  otherwise  of the
parties, nature of the transactions existing between them in the past,
the conduct and various steps undertaken by the parties after the
alleged agreement of sale etc, 

s)P&f VFD p5ZMST R]SFNF wIFG[ ,[TF ;F{5|YD TM JFNLV[ A\G[ 51FSFZM JrR[GF

DF{lBS  SZFZGL  :JLS'lT  DF8[GF  ;\A\WM  :YFl5T  SZJFGL  T[DH  T[  DF{lBS

SZFZG\] 5F,G SIF ;\HMUMDF\ S[JL ZLT[ SZJFG\] K[ T[ AFAT[ RMSS; XZTM S.

GSSL YI[, K[ T[ CSLST 5]ZJFZ SZJL HM.V[P ;F{YL JWFZ[ DCtJGL CSLST

HIFZ[ :YFJZ lD,STGL BZLN J[RF6 SZJFGL DF8[GF DF{lBS SZFZGL l:YlT

p5l:YT YFI T[  ;DI[  A\G[  51FSFZM  T[  J[RF6 SZFZ ;\A\W[  V[S lGl`RT
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l:yFlT ;]WL 5CM\RL XS[ T[ DF8[GL    A\G[ 51FSFZMGL  T{IFZL CMJL HM.V[ T[DH

JFNLV[  DF{lBS  SZFZ  SZJF  5FK/GL  TDFD  5ZLl:YlTGM  Z[S0"  5Z  5]ZFJM

5]ZJFZ  SZJM  HM.V[P  T[DH  T[  SZFZ  SMGL  CFHZLDF\  SZJFD\F  VFJ[,

K[  VG[  T[  SZFZ  AFAT[  HM  SM.  +FlCT  jiFlSTV[  DL0LI[8Z  TZLS[  OZH

lGEFJ[, CMI TM T[ CSLST 56 JFNLV[ HFC[Z SZJL HM.V[P T[DH JFNL wJFZF

V[ CSLST 56 5]ZJFZ SZJL HM.V[ S[ 51FSFZM JrR[ SZFZ AFAT[ D]ST ;\DTL

;WFI[, K[   VG[   T[  ;\DTL AFAT[ Z[S0" 5Z JFNLGF DF{BLS 5]ZFJFYL T[DH

JFNL  TZO[  ZH]  YI[,  ;FC[NMGF  DF{BLS  5]ZFJFYL  T[  D]ST  ;\DTLG[  ;DY"G

VF5[, CMJ] HM.V[P JW]DF\ JFNLV[ ZH] SZ[, DF{BLS 5]ZFJM :JT\+ CMJM HM.V[

VG[  ;DY"G  VF5GFZ  CLT  WZFJGFZ  51FSFZ  CMJM  HM.V[  GCL  T[DH  HM

DF{lBS SZFZ  AFAT[  SM.  VFYL"S  jiFJCFZ  YI[,  CMI TM  T[  jIJCFZ  S[JL

ZLT[  YI[, K[  T[DH H[  T[  ;DI[  T[  jIJCFZGL GM\W ;\A\lWT 51FSFZ wJFZF

5MTFGF  ZMHL\NF  jIJCFZ  ZFBTF  CMI  T[JF  SM.  RM50FDF\  SZ[,  K[  S[  S[D

T[ CSLST 56 RSF;JL HM.V[4 T[DH HIFZ[  JFNLGF H6FjIF D]HA JFNL

VG[  5|lTJFNL  JrR[  NFJF  JF/L  DL,STGF  J[RF6  AFAT[  DF{BLS  SZFZ

SZJFDF\  VFJ[,  CMJFGL  CSLST  H6FJTF  CMI  TM  T[  SZFZ  ,[BLTDF\  S[D

VG[  SIF  SFZ6;Z  SZJFDF\  VFJ[,  GYL  VG[  T[  SZFZ  ,[BLTDF\  G  SZJF

AFAT[ SIF SFZ6M4 ;\HMUM4 5ZLA/M V:TLtJDF\  CTF T[  5]ZJFZ SZJFGL

HJFANFZL JFNLGL AG[ K[ T[DH NFJFJF/L DL,ST :YFJZ DL,ST CMJFGL

HF6  CMJF  KTF\  T[G]  ZHL:8[=XG  S[D  SZJFDF\  VFJ[,  GYL  T[GL  5FK/G]

RMSS; SFZ6 56 JFNLV[ 5]ZJFZ SZJ] 50[ VUFp RRF" SZL T[ D]HA DF{BLS

SZFZ  SFINF  D]HA  DFgI  U6FI  K[  VG[  T[G]  VD,LSZ6  56 SFINFGL

VNF,T wJFZF  Y. XS[  K[  5Z\T]  T[  DF{BLS  SZFZ  V:TLtJDF\  CMJF  V\U[GL
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XSTFVM VG[ T[ SZFZ G] 5F,G SZL XSFI T[JL RMSS; 5|SFZGL 5ZL:YLTL

VG[  5]ZFJF  JFNLV[  5]ZJFZ SZJF 50[  HIF\  ;]WL  DF{BLS SZFZ 5]ZJFZ SZJF

AFATGL TDFD 5ZL:YLTLG] Z[S0" p5Z D],IF\SG T[DH 5]ZFJFGL RRF" D]HA

DF{BLS SZFZG]  V:TLtJ 5]ZFJFZ G YFI tIF\  ;]WL  SFINF D]HA T[  SZFZG]

VD,L  SZ6 Y.  XS[  GCL  VG[  JFNLV[  TDFD  ;\HMUMDF\  DF{BLS  SZFZGL

JLxJ;GLITF ;FALT SZJL 50[ T[ ;\HMUMDF\ H JFNLG[ SZFZ 5F,G GL NFN

D/L XS[P  

Z[S0" 5ZGF 5]ZFJFG] D]<IF\SG

s!_P!f VF SFD[ VF\S $# YL DFZF 5]ZMUFDL gIFIFWLXzL wJFZF H[ D]N'F 30JFDF

VFJ[, K[ T[DF\ JFNL T[GL NFJF VZHLDF\ DF\U[, NFN D[/JJF CSSNFZ K[ S[ S[D

T[ D]HAGM D]N'M  30[, K[ H[  D]N'FDF\  ;DU| NFJFDF\  ZH]  YI[, 5]ZFJFGL RRF"

YJL H~ZL H6FI K[P H[ VFWFZ[ Z[S0" 5ZGF\ ZH] YI[, 5]ZFJF wIFG[ ,.V[ TM

VF\S 5& YL JFNL S'5FX\SZ U\]NG,F, HI:JF, GFVMV[ ;MU\N p5Z DF{lBS

5]ZFJM ZH]  SZ[, K[  H[  DF{lBS 5]ZFJFDF\  NFJF VZHLGL CSLSTG\]  5]GZFJT"G

SZ[, K[  VG[  NFJF VZHLGF TYF  ;MU\NGFDF  GF ;DY"GDF\  VF\S  &! YL

*! ;]WLGF N:TFJ[HL 5]ZFJF ZH] SZ[, K[P

s!_PZf NFJFJF/L lD,ST 5|lTJFNLGL CMJF V\U[ SM. TSZFZ GYL T[DH NFJFJF/L

lDS,T JFNLGF DSFGGL AFH]DF\ VFJ[, CSLST V\U[ SM. TSZFZ GYLP H[YL

NFJFGF SFD[  VF\S  &! YL && ;]WLGF N:TFJ[HM H[  5|lTJFNLGL NFJFJF/L

lD,STGL DFl,SL NXF"jFTF 5]ZFJF K[ T[ ;\NE[" Z[S0" 5Z TSZFZ G CMI T[ V\

U[ SM. RRF" SZJFGL ZC[TL GYLP JW]DF\4 NFJFJF/L lD,ST V\U[ VF\S &) YL

TYF *_ YL  H[  5\RSIFX TYF T[GM  ZL5M8"  ZH]  YI[, K[  T[GF  ;\NE["  56

HIFZ[  lD,STGL  DFl,SL  5|lTJFNLGL  CMJFGL  VG[  JFNLG[  T[GF  NFJFGF  
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%,L0L\UDF\  lD,STGM  SAHM  5|lTJFNLGM  CMJFG\]  %,L0L\U  SZ[,  CMI

T[ TASS[ SM8" SlD`GZ wJFZF lD,STGL l:yFlT V\U[ ZH] YI[, ZL5M8"GF ;\NE["

VgI SM. lJX[QF RRF"G[ :YFG ZC[T\] GYLP VF\S &* YL gI]h 5[5Z ZH] YI[,

K[  H[DF\  JFNL wJFZF  TFPZ&q!!qZ__) GF ZMH HFC[Z  R[TJ6L NFJFJF/L

lD,ST ;\NE[" SM.56 jIJCFZ G SZJF AFAT[ VF5[, K[P H[ gI]h 5[5Z VF

SFD[ ZH] YI[, K[ 5|lTJFNLV[ T[ V\U[ SM. TSZFZ ,LW[, GYLP

s!_P#f  VF  SFD[  VF\S  5&  YL  ZH]  YI[,  ;MU\NGFDFGL  p,8T5F;DF\  

TFP(q!_qZ_!5 GF ZMH JFNL wJFZF p,8T5F;GM DF{lBS 5]ZFJM VF5[,

K[P H[DF\ JFNLGL lD,STGM ;L8L ;J[" G\P !(** CMJFG\] VG[ T[ lD,ST +6

UF/FGL  lD,ST CMJFG\]  T[DH T[  lD,ST BZLNJFG[  VFXZ[  5rrFL;[S  JQF"

YI[, CMJFG\]  TYF lD,STGL 5]J"  TZO 5|lTJFNLGL lD,ST VFJ[, CMJFG\]

VG[  5|lTJFNLV[  T[DGL  lD,ST  JFNLV[  lD,ST  BZLNL  T[  5C[,F  VUFp

DFl,S CMJFG\L CSLST T[DH JFNLV[ H[ lD,ST BZLN[, K[ T[ lD,ST VUFp

ZC[6F\S DF8[ J5ZFTL CTL VG[ CF, VGFHGM HyyFF  A\W GM J[5FZ JFNL SZTF

CMJFGL  CSLSTG[  ;DY"G  VF5[,  K[P  JFNL  V[  CSLST  56  BZL  CMJFG\]

H6FJ[ K[ S[ T[DGL lD,ST ZFbIF 5KL T[VMV[ T[DGL lD,STGF VFU/GF

EFU[  N]SFGG\]  A\FWSFD  SZ[,  K[  VG[  N]SFGG\]  AF\WSFD  SZ[,

T[ AFAT[ GUZ5Fl,SFV[ SM. U[ZSFIN[;Z AF\WSFD YJF AFAT[ VZHL VF5[,

GYL  T[DH  JFNL  HyYFA\W  VGFHGM  J[5FZ  SZTF  CMI  T[DGL  N]SFG[  8=S

VG[  8[d5F  H[JF  ;FWGM  N]SFG[  VFJHF  SZ[  K[  VG[  T[  JFCGM  5|lTJFNLGL

DSFGGL VFU/ 56 pEF ZC[TF CMI K[P JFNL V[ CSLST SA], ZFB[ K[ S[  

5|lTJFNLGF 3Z VFU/ pEF ZC[TF  CMJFYL T[DG[  V0R6 YFI T[  JFCG  
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5|lTJFNL  B;[0L  ,[JF  DF8[  VJFZ  GJFZ  SC[TF  VFJ[,  K[P  tIFZAFN  JW]

p,8T5F;  DF8[ D]NT ZL5M8" VFJTF\ JFNLGL p,8T5F;  VW]ZL ZC[, K[P 

s!_P$f  VF  SFD[  Z[S0"  GL  RSF;6L  SZTF\  TFP_(q!_qZ_!5  GF  ZMH

JFNLV[ p,8T5F; DF8[ CFHZ ZCIF AFN OZLYL p,8T5F; DF8[GL SFI"JFCL

YI[,  CMJFG\]  Z[S0"  HMTF\  H6FT\]  GYLP  tIFZAFN  JFNL  TO["  V\FS  ()

GF ,L:8YL lGP ()q! JF/] S],D]bFtiFFZGFD\]  ZH] SZ[, K[P H[ S],D]bFitFFZ

GFDFDF\  S],D]bFtiFFZGFD\]  VF5GFZ  TZLS[  VF  SFDGF  JFNL  K[  TYF  T[DGF

wJFZF  T[DGF  E+LHF  SD,[XS]DFZ  ZFDX\SZ  HI:JF,G[  S],D]bFtIFZGFD\]

VF5[, K[  VG[  ;NZ  S],D]bFtIFZGFD\]  VF5JFGF  SFZ6DF\  H6FjiFF  D]HA

JFNLGF 5ltG YM0F ;DI 5C[,F VJ;FG 5FdIF CMI VG[ T[DGL XFZLlZS  

T\N]Z:TL  36L  AU0L  UI[,  VG[  DF\NULGF  SFZ6[  GFDNFZ  SM8"DF\  NZ

D]NT[  JBTM JBT CFHZ ZCL  XS[  T[D G CMI H[YL CF,GL VF 5FJZ VMO

V[8GL"  VF5JFG\]  CMJFG\]  H6FJ[,  K[P  ;NZ  S],D]bFtiFFZ  5+  JFNL  wJFZF

TFZLBPZ)q_)qZ_!&  GF  ZMH  T{IFZ  SZ[,  VG[  NFJFGF  SFD[  TFZLB

P!!q_5qZ_!* GF ZMH ZH] SZ[, K[P 

s!_P5fJFNLV[ ;NZ S],D]BtIFZ5+ VF%IF AFN ;NZ NFJFGF SFD[ T[VM wJFZF VF\S

5&  YL  ZH]  SZ[,  ;ZT5F;GF  ;MU\NGFDFGL  p,8T5F;  DF8[  CFHZ  ZC[,

GYLP ;DU| NFJFG] Z[S0" HMTF4 JFNLV[ 5MT[ p,8T5F; VF5JF DF\U[ K[ T[JL

CSLST JF/L SM. VZHL VF SFD[ ZH]  SZ[, GYLP 5MTFGL TALIT ;FZL G

CMJFG]  SFZ6 H6FJL T[DGF TZO[  ;NZ NFJFGL SFI"JFCL VFU/ R,FJJF

DF8[  T[DGF S],D]BtIFZG[ VF SFD[ CFHZ SZ[, K[P H[YL V[S SFINFGM 5|̀ G

p5:YLT YFI S[ H[ 51FSFZ wJFZF 5MT[ ;ZT5F;G] ;MU\NGFD] VF\S 5& YL ZH]

SZ[, CMI4 T[ 51FSFZGL p,8T5F; DF8[ HM VNF,T ;D1F CFHZ G ZC[4 TM
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T[JF  ;\HMUMDF  T[VMGF  V\FS  5& YL  ZH]  YI[, %,L0L\U  wIFG[  ,. XSFI

S[ S[Dm  T[DH JFNLV[ ZH] SZ[, VF\S !!! GF S],D]BtIFZGF DM{BLS 5]ZFJFYL

X] JFNLGM S[; 5]ZJFZ YI[, DFGL XSFI S[ S[Dm 

s!_P&fVF ;\NE"[  GFDNFZ ;JM"rR VNF,TGF  Vidhyadhar vs Manikrao & Anr.

AIR 1999 SC1441,     (1999) 3 SCC 573   R]SFNFDF GFDNFZ ;JM"rR VNF,T

wJFZF 9ZFJ[, K[ S[ HIFZ[ SM. 51FSFZ JL8G[; AMS;DF CFHZ Y.G[ 5MTFGM

S[;  ZH]  SZTM  GYL  VG[  5MTFG[  S|M;  V[S;FDLG[XG  SZFJJF  DF8[GL  TS

VF5TM GYL T[JF   ;\HMUMDF   T[  51FSFZGM  S[; ;FRM GYL T[J]  VG]DFG

YJFG[ 5F+ K[P 

Vidhyadhar vs Manikrao & Anr. AIR 1999 SC1441, (1999) 3 SCC
573, the Supreme Court has held as under:- 
16. Where a party to the suit does not appear into the witness box
and states his own case on oath and does not offer himself to be
cross examined by the other side, a presumption would arise that
the case set up by him is not correct as has been held in a series of
decisions  passed by various  High Courts  and the  Privy  Council
beginning  from  the  decision  in  Sardar  Gurbakhsh  Singh  Vs.
Gurdial  Singh and Anr. This  was  followed by the  Lahore  High
Court in Kirpa Singh v. Ajaipal Singh and Ors. AIR (1930) Lahore
1 and the Bombay High Court in  Martand Pandharinath Chaudhri
Vs. Radhabai Krishnarao Deshmukh AIR (1931) Bombay 97. The
Madhya  Pradesh  High  Court  in  Gulla  Kharagjit  Carpenter  Vs.
Narsihgh  Nandkishore  Rawat  also  followed  the  Privy  Council
decision in Sardar Gurbakhsh Singh's case (supra). The Allahabad
High Court in Arjun Singh v. Virender Nath and Anr. held that if a
party abstains from entering the witness box, it would give rise to
an inference adverse against him. Similarly, a Division Bench of
the Punjab & Haryana High Court  in  Bhagwan Dass v. Bhishan
Chand and Ors. ,  drew a presumption under  Section 114 of  the
Evidence Act against a party who did not enter into the witness
box.

https://indiankanoon.org/doc/815844/
https://indiankanoon.org/doc/731516/
https://indiankanoon.org/doc/1044518/
https://indiankanoon.org/doc/1044518/
https://indiankanoon.org/doc/830474/
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s!_P*fGFDNFZ  ;JM"rR  VNF,TGF  Shambhu  Dutt  Shastri  Vs.

State  of  Rajasthan,  1986  2WLL  713  GF  R]SFNFDF  9ZFJ[,

K[ S[ 5FJZVMO V[8GL" CM<0Z 5MTFGL 5;"G, S[5[;L8LDF ;FC[N TZLS[ 5]ZFJM

VF5L XS[ 5Z\T] T[G[ JFNLGL VJ[HDF 5]ZFJM VF5JF 5ZJFGUL VF5L XSFI

GCLP  a general power of attorney holder can appear, plead and act on

behalf of the party but he cannot become a witness on behalf of the party.

He can only appear in his own capacity. No one can delegate the power

to appear in witness box on behalf of himself. To appear in a witness box

is altogether a different act. A general power of attorney holder cannot be

allowed to appear as a witness on behalf of the plaintiff in the capacity of

the plaintiff.

s!_P(fGFDNFZ  ;JM"rR VNF,TGF  Vidhyadhar  Vs.  Manikrao and another,  GF

R]SFNFDF  ,LW[,  TFZ6G[  GFDNFZ  ;JM"rR  VNF,TGF  Janki  Vashdeo

Bhojwani  and another  Vs.  Indusind Bank Ltd. (2005)  2 SCC 217  GF

R]SFNFG[ T[GF 9ZFJDF  VMAhJ" SZ[, K[ 5FJZ VMO V[8GL" D[/JGFZ jIlST

5MT[ ;FC[N TZLS[ 5;"G, S[5[;L8LDF 5]ZFJM VF5L XS[ 5Z\T] H[ jIlSTGF 5FJZ

TZLS[ VFJ[, K[ T[GF VJ[HDF4 5FJZ VF5GFZ GL S[5[;L8L D]HA 5]ZFJM VF5L

XS[  GCL ;NZ R]SFNFDF X\E]  NtT XF:+L GF R]SFNFG[  56 VMAhJ" SZ[,

K[  T[DH  ZFD5|;FN  lJP  CZLGFZFI6GF  R]SFNFG[  DFgI  9ZFJ[,

K[  VG[  O,MZLVFGM  VZDF0MGF  R]SFNFG[  VMJZZ],  SZ[,  K[P  H[  RRF"

GLR[ D]HA K[P

Apart  from  what  has  been  stated,  this  Court  in  the  case  of

Vidhyadhar vs. Manikrao and Another, (1999) 3

SCC 573 observed at page 583 SCC that "where a party to the suit
does not appear in the witness-box and states his own case on oath

https://indiankanoon.org/doc/1332419/
https://indiankanoon.org/doc/553344/
https://indiankanoon.org/doc/553344/
https://indiankanoon.org/doc/1332419/
https://indiankanoon.org/doc/1330621/
https://indiankanoon.org/doc/1330621/
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and does not offer himself to be cross-examined by the other side, a
presumption would arise that the case set up by him is not correct".
In civil dispute the conduct of the parties is material. The appellants
have not approached the Court with clean hands. From the conduct
of the parties it is apparent that it was a ploy to salvage the property
from sale in the execution of Decree. On the question of power of
attorney,  the  High  Courts  have  divergent  views.  In  the  case  of

Shambhu  Dutt  Shastri  Vs.  State  of
Rajasthan, 1986 2WLL 713 it was held that a general power

of attorney holder can appear, plead and act on behalf of the party
but he cannot become a witness on behalf of the party. He can only
appear  in  his  own capacity.  No  one  can  delegate  the  power  to
appear in witness box on behalf of himself. To appear in a witness
box is altogether a different act. A general power of attorney holder
cannot be allowed to appear as a witness on behalf of the plaintiff
in the capacity of the plaintiff.

The aforesaid judgment was quoted with the approval in the case of
Ram Prasad Vs. Hari Narain & Ors. AIR 1998 Raj. 185. It was held
that the word "acts" used in Rule 2 of Order III of the CPC does not
include the act of power of attorney holder to appear as a witness
on behalf of a party. Power of attorney holder of a party can appear
only as a witness in his personal capacity and whatever knowledge
he has about the case he can state on oath but be cannot appear as a
witness on behalf of the party in the capacity of that party. If the
plaintiff  is  unable  to  appear  in  the  court,  a  commission  for
recording his evidence may be issued under the relevant provisions
of the CPC. 

In  the  case  of  Dr.Pradeep  Mohanbay  Vs.  Minguel  Carlos  Dias
reported in 2000 Vol.102 (1) Bom.L.R.908, the Goa Bench of the
Bombay  High  Court  held  that  a  power  of  attorney  can  file  a
complaint under  Section 138 but cannot depose on behalf of the
complainant. He can only appear as a witness. 

However,  in  the  case  of  Humberto  Luis  &  Anr.  Vs.  Floriano
Armando Luis & Anr. reported in 2002 (2) Bom.C.R.754 on which
the reliance has been placed by the Tribunal in the present case, the
High Court  took a  dissenting view and held that  the  provisions
contained  in  order  III  Rule  2  of  CPC cannot  be  construed  to

https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/134619/
https://indiankanoon.org/doc/134619/
https://indiankanoon.org/doc/132782893/
https://indiankanoon.org/doc/1223298/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/1026084/
https://indiankanoon.org/doc/1330621/
https://indiankanoon.org/doc/1330621/
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disentitle the power of attorney holder to depose on behalf of his
principal.  The  High  Court  further  held that  the  word  "act"
appearing  in  order  III  Rule  2  of  CPC takes  within  its  sweep
"depose".  We  are  unable  to  agree  with  this  view  taken  by  the
Bombay High Court in Floriano Armando (supra). 

We hold that the view taken by the Rajasthan High Court in the
case of Shambhu Dutt Shastri (supra) followed and reiterated in the
case of Ram Prasad (supra) is the correct view. The view taken in
the case of Floriano Armando Luis (supra) cannot be said to have
laid down a correct law and is accordingly overruled.

s!_P)f ;NZ S],D]bFtIFZ 5+ H[ 5FJZNFZG[ VF5JFDF\ VFJ[, K[ T[ 5FJZNFZ wJFZF

VF\S !!! YL  ;ZT5F;G\] ;MU\NGFD\] ZH] SZ[, K[P H[ ;MU\NGFDFGF SFD[ JFNL

5MTFGL GF\N]Z:T TlAITG[ SFZ6[ NFJFJF/L lD,ST TYF lJQFIJ:T] AFAT[

H]AFGL VF5JF DF8[ TYF SFG]GL ;,FC D]HAGL SFI"JFCL SZJF DF8[ CF,GF

VF\S !!! JF/F ;FC[NG[ HGZ, 5FJZ VMO V[8GL"  VF5[, CMJFGM p<,[B

SZ[,  K[  ;NZ   ;MU\NGFDF\DF\  H6FjiFF  D]HA JFNL  T[DGF  SFSF  YTF  CMI

NFJFGL  lJQFIJ:T]  AFAT[  T[VM  X~VFTYL  V\UT  HFT  DFlCTL

3ZFJ[ K[ VG[ JFNLV[ CF,GM NFJM SZFZGF lJX[QF VD, SZJF TYF VF SFDGF

5|lTJFNLV[  JFNLGL  NFJFJF/L  lD,STGM  J[RF6  N:TFJ[H  SZL

VF5[  T[  DF8[  SZ[,  K[  VG[  ;MU\NGFDFDF\  JFNLGL  NFJF  VZHLDF\  H6FJ[,

CSLST D]HAGM %,L0L\U SZ[, K[P 

s!_P!_f;NZ  VF\S  !!!  JF/F  ;FC[NGL  5|lTJFNL  wJFZF  ,[JFDF\  VFJ[,

p,8T5F;DF\ ;FC[N SA], ZFB[  K[ S[ T[DGF l5TF VG[ SFSF JrR[ VJFZGJFZ

h30F RF,L VFJ[, T[DH  p,8T5F;G\] Z[S0" HMTF\ p,8T5F;GF lNJ;[ JFNL

SM8"DF\  VFJ[,  CMJFG\]  ;FC[N  SA],  ZFB[  K[P  JFNL  H]AFGL  VF5L  XS[  T[JL

l:yFlTDF\ K[ S[ S[D T[ CSLST ;NZ ;FC[N RMSS:F :5Q8TF SZTF GYLP ;NZ

NFJFJF/L lD,STGM G\AZ ;FC[NG[  BAZ GYLP  T[DGF SFSFGL  3ZGL SM.

https://indiankanoon.org/doc/134619/
https://indiankanoon.org/doc/1026084/
https://indiankanoon.org/doc/1330621/
https://indiankanoon.org/doc/134619/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/134619/
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RLHJ:T]GL  BZLNL  DF8[  T[VMV[  HJFG\]  YT\]  GYLP  T[DGF  SFSFGF  3ZGM

J[ZM4 ,F.8AL, TYF A[gSDF\ ZSD EZJF DF8[ T[VM UI[,F GYLP T[DGF SFSF

H[  3ZDF\  ZC[  K[  T[GM  ;L8L  ;J["  G\AZ  T[DG[  BAZ

GYLP  ;FC[N  :JLSFZ[  K[  S[  T[DGF  SFSFGL  .rKF  K[  S[  NFJFJF/L  lD,ST

T[DG[  J[RFTL  D/JL  HM.V[P ;FC[N  H6FJ[  K[  S[  T[DGF  SFSFV[

5|lTJFNL 5F;[ H.G[ DL,ST BZLNJFGL CMJFGL SM. CSLST H6FJ[, GYLP

5|lTJFNLV[ lD,ST J[RJF DF8[ SM. 5[5ZDF\ HFC[ZFT VF5L GYLP NFJFJF/L

lD,STGM SAHM 5|lTJFNL 5F;[ H K[P NFJF ;FY[ JFNLV[ X\] N:TFJ[H ZH] SZ[,

K[  T[DGL  T[DG[  SM.  DFlCTL  GYLP  NFJFJF/L  lD,ST  AFAT[  JFNL  VG[

5|lTJFNL  JrR[  SM. ,[lBT SZFZ YI[, CMI T[J\]  AG[, GYLP  ;FC[N SA],

ZFB[ K[ S[ 5|lTJFNL ;FY[ T[DGF SFSFGF ;\A\W CF,DF\ VG[ E]TSF/DF\ G CTFP

JW]DF  ;FC[N  H6FJ[  K[  S[  5|lTJFNLV[  ZH]  SZ[,  HJFA  T[VMV[  JF\R[,

GYLP ;FC[N SA], ZFB[ K[ S[ T[DGF VG[ T[DGL 5ltG p5Z R[S ZL8G"GF S[;

YI[, K[ VG[ ;LJL, NFJF 56 YI[, K[P NFJFJF/L lD,ST 5|lTJFNL KM0LG[

V\NFH[  ;FTYL VF9 JQF"  VUFp ALH[  SX[  UI[,F K[  VG[  VF lD,ST A\W

CF,TDF\ 50[, K[ ;FC[N V[ CSLST 56 SA], ZFB[ K[ S[  lD,ST A\W CF,TDF\

CTL  T[YL  SFSFG[  V[D  CT\]  S[  T[DG[  J[RF6  VF5L  N[  TM  ;FZ\]P  

5|lTJFNL  ;FY[  T[DGF  SFSFG[  lD,ST  J[RF6  V\U[  SM.  DF{lBS  ;DH]TL

S[ J[RF6 SZFZ YI[, G CMJFGL CSLSTGM ;FC[N .gSFZ SZ[ K[ VG[ NFJFFJF/L

lD,STGL lS\DT GSSL YI[, T[ ;DI[ CFHZ G CMJFGL CSLSTGM 56 .gSFZ

SZ[ K[P 

s!_P!!f VF\S !!! GF ;FC[NGF H6FjIF D]HA NFJFJF/L lD,STGL lS\DT GSSL

YI[, T[ ;DI[ T[VM CFHZ G CMJFG\]  .gSFZ SZ[ K[ H[ SYG D]HA NFJFJF/L
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lD,STGL lS\DT GSSL Y. T[ ;DI[ ;FC[N SD,[XS]DFZ HIX\SZ HI:JF,

56  CFHZ  CMJFG\]  ;NZ  %,L0L\U  wJFZF  VG]DFG  YJFG[  5F+  ZC[  K[P  VF

SFD[ JFNLGL NFJF VZHL TYF VF\S 5& ,UTGF ;ZT5F;GF ;MU\NGFDFGL

CSLST  wIFG[  ,.V[  TM  T[DF\  JFNL  V[JL  SM.  CSLST  H6FJTF  GYL

S[ NFJFJF/L lD,STGL lS\DT GSSL YIF ;DI[  VF\S !!! JF/F ;FC[N CFHZ

CTFP JFNL GF ;DU| %,L0L\UDF\ VF\S !!! JF/F ;FC[NGL CFHZL AFAT[ SM.

CSLST JFNL 5MT[ H6FJTF GYLP  VFD4 VF\S !!! JF/F ;FC[N 5MT[ DM{BLS

SZFZ ;DI[ CFHZ CMI T[JL SM. CSLSTG[ JFNL VF\S 5& GF ;MU\NGFDF4 T[DH

NFJF VZHLGF %,L0L\U YL ;DY"G VF5TF G CMI4 VF\S !!! JF/F ;FC[NGM

DM{BLS 5]ZFJM DF+ 5;"G, S[5L;L8L 5\]ZTM U|FCI ZFBL XSFI VG[ ;NZ ;FC[N

DM{BLS SZFZGF ;FC[N TZLS[ ;DY"GSFZL 5]ZFJM Z[S0" 5Z VFJ[, GYLP JW]DF

JFNL T[GF     %,L0L\U DF ;FC[N lJGMNEF. 0FCIFEF. EFJ;FZ CFHZ CMJFGL

H[ CSLST H6FJ[ K[ T[ ;FC[N wJFZF VF\S !!5 YL ;MU\N p5Z DF{lBS 5]ZFJM

VF5[, K[ T[ ;FC[N wJFZF 56 T[GF ;MU\NGFDFGF %,L0L\UDF\ VF\S !!! JF/F

;FC[N  NFJFJF/L  lD,STGL  lS\DT  V\U[  RRF"  Y.  T[  ;DI[  VF\S  !!!

JF/F ;FC[N CFHZ CMI T[ CSLSTG[ T[GF %,L0L\UDF\ H6FJTF GYLP VFD4 VF\

S !!! JF/F ;FC[N NFJFJF/L lD,ST       ;\A\W[ JFNLGF H6FjIF D]HAGL

BZLNlS\DT GSSL Y. T[ ;DI[  CFHZ CMI T[ CSLSTG[ JFNLGF VF\S 5& TYF

JFNLGF ;FC[NGF VF\S !!5 GF DF{lBS 5]ZFJFYL ;DY"G D/T\] GYLP 

s!_P!Zf VF\S !!5 YL ;FC[N lJGMNEF. 0FCIFEF. EFJ;FZGM DF{lBS 5]ZFJM Z[S0"

5Z  ,[JFDF\  VFJ[,  K[P  ;NZ  ;FC[N  T[GF  ;MU\NGFDFDF\

H6FJ[ K[ S[ TFP!$q!ZqZ__(GF ZMH ;JFZ[ VlUIFZ[S JFuIFGF VZ;FD\F

T[VM TYF VF SFDGF JFNL TYF VF SFDGF D]/ 5|lTJFNLVM TYF 51FSFZMGF
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lJ`JF;L VG[ lC\T lR\TSMDF\  ;NZ ;FC[N 5MT[  TYF N[J[gN|  ZFDE]JG lDzF

TYF  AL5LGEF.  lN5SEF.  58[,  JFNLGF  H6FJ[,  ZC[6F\

SGF ;ZGFD[ NFJFJF/L lD,STGF J[RF6 GF ;MNFGL THJLH V\U[ DSFGGF

J[RF6 V\U[ JFTRLT DF8[ E[UF YI[,F VG[ J[RF6GL S], lS\DT ~P #*5!

___qv 5]ZF GSSL SZ[,F VG[ T[ 5[8[ JFNLV[     5!___qv VF5JFGL T{IFZ

ATFJ[,L  VG[  T[  ;DI[  5|lTJFNLV[  OST  ~l5IF  !__!qv  VDM

TYF  ;F1FLVM  ~A~  AL,LDMZF  D]SFD[  :jFLSFZ[,P  ;NZ  ;FC[NGF  H6FjiFF

D]HA NFJFJF/L lD,ST DF{lBS J[RF6 VF5JF AFAT[ GM SZFZ AL,LDMZF

D]SFD[  SZ[,M  VG[  51FSFZM  JrR[  ,FU6L  EIF"  VG[  lJ`JF;  EI"F

VG[ ;FZF    ;\A\WM RF,L VFJ[, CMJFYL NFJFJF/L lD,STGF J[RF6    V\U[

,[lBT ;F8FBT S[ SZFZ GYLP ;NZ ;FC[NGL p,8T5F;DF\ ;FC[N :JLSFZ[ K[ S[

JFNL  ;FY[  T[DGM  SM.  W\WFSLI  ;\A\W  GYL  JFNLG[  K[<,F  !5  JQF"YL

VM/B[ K[  JFNLG[  T[DG[  tIF\  ;FZF GZ;F  5|;\U[  AM,FJJFGM 5|;\U AGTM

GYL  TYF  VF  SFD[  H]AFGL  VF5JF  DF8[  JFNLV[  H6FJ[,P  

TFP!$q!Zq__( GF ZMH JFNL VG[ VXMSEF. UF\WL JrR[ lD8L\U RF,TL

CTL  tIF\  ALHF  SM6  SM6  CTF  T[DG[  VM/BTF  GYLP  ;FC[N

H6FJ[  K[  S[  5]ZFJFG\]  ;MU\NGFD\]  JSL,[  T{IFZ  SZ[,  VG[  T[DF\  T[VMV[  

JF\RLG[ ;CL SZ[,LP ;FC[N V[ CSLST 56 :JLSFZ SZ[ K[ S[ 5]ZFJFG\] ;MU\NGFD\]

T[VMV[ ,BFJ[, GYLP ;FC[N SA], ZFB[ K[ S[ SM.56 lD,STGM ;MNM SZJM

CMI TM ;F8FBT SZJM 50[ VG[ T[DGL CFHZLDF\  AFGFGL ZSD AFAT[ SM.

ZXLN AGFJFJDF\ VFJ[, K[ S[ S[D VG[ T[ ZXLN T[VMV[ HMI[, GYLP 

s!_P!#f VF SFD[ VF\S !!5 GF ;FC[NGF DM{BLS 5]ZFJFYL JFNLGF %,L0L\U D]HAGF

DM{BLS  SZFZG]  Vl:TtJ  5]ZJFZ  YI[,  GYLP  VFS\  5&  YL  JFNL
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5MT[  p,8T5F;GM  5]ZFJM  VF5JF  JL8G[;  AMS;DF  CFHZ  YI[,  GYLP

VG[ VF\S !!! JF/F ;FC[N 5MT[ DM{BLS SZFZGF ;FC[N CMJFGL CSLST 5]ZJFZ

YI[, GYLP T[DH VF\S !!5 YL ;FC[N GF DM{BLS 5]ZFJFDF lJ;\UTTF Z[S0"

5Z  VFJ[  K[P  VG[  5]ZFJFG]  ;MU\NGFD]  JSL,[  T{IFZ  SZ[,  CMJFG]

VG[ T[VMV[ ,BFJ[, G CMJFG] H6FJ[ K[P VFD4 JFNLGF %,L0L\U D]HAGM

DM{BLS  SZFZ  YI[,  CMJFGL  CSLST JFNLV[  T[GF  VF\S  5& GF  ;MU\N5ZGF

DM{BLS  5]ZFJFYL  5]ZJFZ  SZ[,  GYLP  VG[  HIFZ[  JFNL  5MT[  T[GF  VF\S

5& ,UTGF ;MU\NGFDFGL p,8T5F; DF8[  VNF,T ;D1F CFHZ YI[, G

CMI4 T[DH JFNL 5MT[ JL8G[; AMS;DF p,8T5F; VF5JF DF8[ CFHZ ZC[, G

CMI4 T[  CFHZ G ZC[JFGF SM. :5Q8 SFZ6M JFNLV[  Z[S0"  5Z ,FJ[, GYLP

T[JF  ;\HMUMDF  V[JL0[g; V[S8 GL  S,D !!$ D]HAG]  lJZ]wWG]  VG]DFG

JFNL lJZ]wW SZJFG] ZC[ K[P 

s!_P!$f  JW]DF  JFNL  HIFZ[  :5[XLOLS  5ZOMD"g;GM  NFJM  ,.G[  VFJ[,  CMI4

T[JF    ;\HMUMDF :5[XLOLS 5ZOMD"g;GL NFN SIF ;\HMUMDF D/L XS[  T[  

;\HMUM 56 JFNLV[ 5]ZJFZ SZJF 50[4 ;M{5|YD TM4 JFNLV[ 5MT[ HIFZ[ T[GF

SC[JFTF  DM{BLS  SZFZ  V\U[  SM.  56  HFTG]  ,BF6  SZFJ[,  GYLP

VG[ 5MT[ SC[JFTF DM{BLS SZFZGM VJ[H ~FP!__!qv R]SjIF AFATGM SM.

5]ZFJM  ZH]  SZ[,  GYLP  T[JF  ;\HMUMDF  VJ[HGF  5]ZFJFGF  VEFJ[  SZFZG]

Vl:TtJ 5]ZJFZ YFI GCLP JW]DF4 HM JFNL 5MT[  X]wWA]lwW 5]J"S DM{BLS

SZFZGF VD, DF8[  VNF,T ;D1F  NFN DF\UTF  VFJ[, CMI4 TM T[  SZFZG]

5F,G SZFJJF AFATGL 5]J"T{IFZL  VG[  .rKF JFNL  WZFJ[  K[  T[J]  5]ZJFZ

SZJFGL  JFNLGL  OZH  K[P  H[  VF  SFD[  JFNLV[  5]ZJFZ  SZ[,  GYL

VG[  5MT[  JL8G[;  AMS;DF  p,8T5F;GF  5]ZFJF  DF8[  CFHZ  ZC[,  GYLP
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GFDNFZ DN|F; CF.SM8"GF R]SFNF  DF 9ZFjIF D]HA HM JFNL JL8G[; AMS;DF

CFHZ ZC[ GCL VG[ SZFZG] 5F,G SZJFGL T{IFZL VG[ .rKF NXF"J[ GCL TM

T[ ;\HMUMDF JFNLGL TZO[6DF :5[XLOLS 5ZOM"Dg;GL NFN D\H]Z SZL XSFI

GCLP 

H.G.Krishna Reddy vs. V.M.M. Thimmiah and another reported in
AIR 1983 Madras 169, wherein it has been held that it was the duty
of the party to have gone into witness box and given evidence to
prove his readiness and willingness to perform his part of contract
and, therefore, in view of the fact that the Plaintiff has not entered
witness  box,  the  decree  of  specific  performance  could  not  have
been passed. 

s!_P!5fJW]DF  GFDNFZ  U]HZFT  CF.SM8"GF   Rajkot  Municipal  Corporation  vs

Usuf Ali Jivaji GF R]SFNDF JFNL 5MT[ 5]ZFJM VF5JF DF8[ JL8G[; AMS;DF

CFHZ  ZC[,  CMI4  DF+  T[GF  NFJFGF  %,L0L\UDF  ,B[,  CSLSTGF

VFWFZ[  SZFZGM VD, SZJFGL T{IFZL VG[ .rKF CMJFGL CSLST 5]ZJFZ G

YFI T[GF DF8[ JFNLV[ SFINF D]HA JL8G[; AMS;DF VFJLG[ 5]ZFJM VF5JM

50[ VG[ p,8T5F;GF 5]ZFJFDFYL 5;FZ YJ] 50[P

Rajkot Municipal Corporation vs Usuf Ali Jivaji (R/SECOND

APPEAL NO. 171 of 2009)

89. It is undisputed that the facts of the present case, the Plaintiff
himself  has  not  entered  witness  box  and  has  not  led  any  oral
evidence to prove that at the time of filing the suit and till time the
decree was passed, the Plaintiff was ready and willing to perform
essential  term  of  the  contract.  90.  Moreover,  there  is  no
documentary evidence led on that front that the Plaintiff was ready
and willing to perform the Contract. The Plaintiff only alleges that
a cheque was given by it  to the Defendant.  However,  this alone
cannot  constitute  readiness  and  willingness  to  perform  the
Contract. 91. By law, the Plaintiff is enjoined with the obligation of
entering the witness box and give oral evidence to the fact that the
Plaintiff is ready and willing to perform his part of the contract. He

https://indiankanoon.org/doc/1876002/
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must also subject himself to cross examination thereof. Failing this,
the  Ld.  Trial  and  Appellate  Court  could  not  have  come  to  the
conclusion that the Plaintiff has thus discharged his burden in law.
Hence, the Plaintiff was not entitled to a decree of specific relief. 
93.  This  could have been done by entering the witness box and
proving the said facts. It is a settled law that in a suit for specific
performance,  the  Plaintiff  should  not  only  plead  and  prove  the
terms of agreement but also should plead and prove his readiness
and  willingness  to  perform  his  obligation  under  the  contract  in
terms of the contract. Unless readiness and willingness is shown in
continuum, no specific performance can be granted. The Plaintiff
has not shown that it is ready and willing to perform the Contract
today.  This  alone,  is  enough  to  disentitle  the  Plaintiff  from
obtaining a relief of specific performance. 
94.  If  the  most  important  precondition  for  decree  of  specific
performance  was  not  met  with,  the  Ld.  Courts  ought  not  have
granted specific performance. Every Court must analyze the facts
and circumstances  in  which  the  decree  is  prayed for.  When the
Plaintiff  does not enter the witness box and show readiness and
willingness  as  on date,  can a  decree  of  specific  performance be
granted? The answer to the said question is strictly in negative. 
95. In the case of  Vidhyadhar vs. Manek Rao (supra), it has been
held that "whether a party to suit does not appear in the witness box
and state his own case on oath and does not himself be examined
by other side, the presumption would arise that the case set-up by
him is not correct". 
96.  Therefore,  had  the  Plaintiff  wanted  a  decree  specific
performance,  the following preconditions have to be met with i.
Plaintiff has to show a valid agreement of sale was entered by the
Defendant in his favour ii. It must also be shown that Defendant
had committed breach of the contract  and iii.  Plaintiff  is always
ready and willing to perform his part of obligation in terms of the
contract. 
97. Hence, in this context, it is important for the Plaintiff to prove
that he was always ready and willing to perform his part of contract
by stepping into witness box and giving evidence that he has all
along been ready and willing to perform his part of contract and
subject himself for cross-examination on that issue. 
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98. In light of the above facts in view of the fact that Plaintiff has
failed to  enter  the  witness  box and subject  himself  to  be  cross-
examined, the trial Court could not have granted decree of specific
performance.  Moreover,  the  Plaintiff  had  to  show  continuous
readiness and willingness to seek a relief for specific purpose, the
said  readiness  and  willingness  would  be  right  from the  date  of
execution, till the date of decree and the Plaintiff had to prove that
he was ready and has always been willing to perform his part of
contract and in the present case there is no proof of readiness and
willingness  either  at  the  time of  filing  of  the  suit  or  during the
pendency of  suit  and without  proof of  continuous readiness  and
willingness, the Plaintiff is not entitled for specific performance of
contract. 

s!_P!&f VFD4 GFDNFZ U]HZFTGF p5ZMST R]SFNFG[  J\RF6[  ,[TF4 JFNLV[  T[GF

NFJFDF VNF,T ;D1F DM{BLS SZFZGL CSLST 5]ZJFZ SZJF DF8[ 5MT[ ZH] SZ[,

VF\S 5& GF ;MU\NGFDFGL p,8T5F;GM 5]ZFJM VW]ZM VF5[, CMI4 T[DH

T[  p,8T5F;GM 5]ZFJM 5]ZM  SZJF DF8[  SM. .rKF VG[  T{IFZL ATFJ[, G

CMI4 T[DH 5MT[ p,8T5F;GM 5]ZFJM SIF ;\HMUMDF VF5L XS[ T[D G CMI

T[ CSLST V\U[ SM. ;\TMQFSFZS B],F;M 56 Z[S0" 5Z ZH] SZ[, G CMI4 p<8FG]

JFNL  5MT[  VNF,T  ;D1F  CFHZ  ZC[TF  CMJFGL  CSLST  Z[S0"  5Z  VFJ[,

K[ VG[ 5MT[ ALDFZ CMJFYL T[GF 5FJZ VMO V[8GL"G[ NFJFDF CFHZ ZCL 5]ZFJM

VF5JFGL ZH]VFT SZ[, K[ VFD4 JFNL 5MT[ VNF,T ;D1F CFHZ ZCL 5]ZFJM

VF5L XS[ T[JL 5MhLXGDF CMJF KTF4 p,8T5F; DF8[ AMS;DF VFJ[, GYL

H[ JFNLG] JT"G JFNL lJZ]wW VG]DFG SZJF  5|[ZFT] CMI4 VG[ 5MT[ NFJFGF

%,L0L\UDF H6FJ[, CSLST AFAT[ 5|lTJFNL 51FG[ ARFJ SZJFGL TS 56

VF5[,  G  CMI4  VG[  JFNL  T[GF  NFJF  VZHLDF  SZ[,  %,L0L\U  D]HAGL

CSLST[ DM{BLS SZFZG] Vl:TtJ ;FlAT SZJFDF ;O/ ZC[, GYL H[YL D]NF  
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G\AZ  !  GL  CSLST  5]ZJFZ  SZJFDF  ;O/  ZC[,  G  CMI4  D]NF  G\AZ  !

AFAT[ GSFZDF 9ZFJ] K]P

s!!f VF SFD[  JFNL  p5ZMST SZ[, RRF"  D]HA D]NF  G\AZ  ! GL  CSLST 5]ZJFZ

SZJFDF ;O/ YI[, G CMI4 D]NF G\AZ Z AFAT[ GLR[ D]HA C]SD SZJFDF

VFJ[ K[P 

C  ]SD   

sVf JFNLGM NFJM GFD\H]Z SZJF C]SD SZJFDF VFJ[ K[P

sAf NFJFGM BR" JFNLV[ EMUJJFGM ZC[X[P

sSf C]SD D]HA C]SDGFD] NMZJ]P

C]SD VFHZMH TFZLB _) DL DFR"4 Z_Z& GF ZMH HFC[Z SZ[, K[P

Date   : 09/03/2026
Place  : Gandevi.

(Jigar Narayankumar Mehta)
Addi.Senior Civil Judge, 
At. Gandevi Dist. Navsari 

(UIC Code GJ01498)


