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[Aasdl Usl odls of. i WLIISH 82 wH1dd &8, dHi dIgl 8 8.

d [Adsdell vl d1gl Gedul s3d1 ol€ll. dxId [Aasd AYsd §goidll aldig
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¥R & d did vl oefl. digl agl ulddigl of.a 9 LJAd sigfcls
I I AUIRI Alol AHIE 0l Udal d4BARIoN Au YRI1T & d SIRIEAeT AU
o®fl. d¥i uldadiel o.2—3d1A Ael s3dl aell. wil sslsad Ad] & s,
qIElA o1, 3/209 &l dggLI 2ol SAR0{] ciSH 2% S 8. d Y4 dIE] AL
UAIE] 0.9 9 &ALl SAIHI 1A & dHal d HYYGHall UlAUIE] of. 0l
(A 21dd [Aasdoll saix A0l dldd 8. dai dAl RSl gd Sl
A1dd] 8. Aicilol] sdH] Ba11Sd 8. dIglA H¥ sAd], dl. aIedlall ¢dIS ai.
co d¥l $ES ofl [Adsdl § ¥ dHell HpH [Udl GIGRAMIYS of RRIMIol
1A AUIA & Aal F uiidl ol VWY allgNd & A [Fdsdl eldii ¥©11dd o2,
Hy sAd], di. areredlell ¢dls of.99CE, 9200, 20£F, 19U, RAU Hi
Ao dd Sl AH1Adl & dal eldidiof] ¥allollo) H8Yd, [RI2iel Gus?
(A3 9IE] cRAl 241! 8.

AR UlAUIE] ol.2 2al 3 d5 (.92l 24, 5. syU d58] AHllUis
ecdlddi 211dd 8 5, 241 SIHall dIE] dHall 21211 IS AR & ol UlAdIE] oi.q
YRl ddoll 2121 M1 YU 8, 0l UlAUIE] ol.3 all AX]Aal AHall Gidal Y1 6.
dHo] AYsd 2(deisd g2 AUld] 2H1Ad 8, ol §Zoiall HN YN dHall [Udl
IRl GlIoRAIall &dl VHal dile) AURAlel 2ol 2009 Hi YUl UIAH
Aol H1g2l s12(1lal 240l 2002 Hi oflodRiud AAUAI0t WAAL. UAUIE] of. 3
dHal Hadulol (841 Aagdl HIdldl of &ldisll &slsd Ul oell. dIgl 2ial
UlAdig]l oi.q 93 ) eldidial] Fdsdl Acid dguLlal sl Au JAd &l dl
ddl Au sigall o], eldididl] [FAdAsdHi dHell sIRIEA0N (@21 uld]
A1Ad] 8. 9di Ul d @24 dHal A1UUIH] AA1Ad ofef], Hal ARl AW GUR

Aol Ael oell. elgigiol]l [Adsd Usld]l ¢dls of. 20UU d®l Qo0U9 Y]
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[Aasdl ddall SIS ©2AaId USdall SHYl dgldedi d®l ¢dls o. 1ESYy
Aol 205U qid] [Fdsdl ddall SISl Sigdlelefotl sHIHI U] A1Ad1o]]
ol ¢dls o. 2059 419l [Fdsd ddell sISI dcAMM IS USdoll ST AUId]
A11dd 1ol eslsd 2icid die a2l a ¢dlS of. cAE d¥l € didi] [FdsdaHi
digl agl uladigll dei daall sisiRilell #slall U] AH41Ad 8. E1d] 2% H|
¥0IAd [FdsdHi UlAdI€lol siugARal U 251 F2dl A2d 5§ /v (@]
A 211dd 8, ¥ segeell ©2l uis] dofl 5611 UlddI€lal Jud Y 419 dd]
R §sH Al A. 0NN, Ao, UlAdIElRA ele #Rd © 5, eldidioi]
[Aasddll siaa uRRald eidiol A1uiR] (aISId of Y1 cai HEl] 241 Eidiail
y2isRl ¥1nd] U ddl 9R3] 553 51 A&l ¥UIGIH] ¥RIRUI UHILT E19140]]
[Adsadi ulddigloll /% (@821 AId] 241d¢ &ldig) 821l d 3d ddall A/
[B22110f] [Fasdl eegedll €2l uis] dell U2t s6i] Ulddigla Jud ef

219 Ad] R3] §5H SAUI EIE HINA B. AA1H, dI€lol] E19] € YdIal Ul 8.

(9)...cioal u2ilall ugi (aideototl AIGR Eldiall [o1Rfa HIZ oflA Hyoioll

HeIRA Ais—we Yl HRlI YAl sl dsel] asdini 2119d 8.

(1) YUIEl RAR S B 5, Al vHal UAUIEIRA ([@og A[ACISA §ZGHall 2ACU]
97

(2) g UIEl YRuR 53 8 &, eldididl] [Rdsd [geg H[Acisa ggoidll [Hdasd
& ?

(3) Y&l YRUR B §, UlAdIg] of.q A dI€lal S dJAR YBALRI AY BUR

A&l 5209 Fof 2YUN GU ARV AHA YA o] ?
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(v) g 91El RUR 82 8 §, eldidiol] [Adsa Aoid digl uladiel of.q uR)
&AM AUl IRSIUEAR & ?

() g UIEl RAR 82 8 5, e1d1910f] [AasaHi ddoll 1/ (@A SIUEAR0]
o ?

() Y€l e1diHi HidRUI Y¥Siof] E1€ ANUY| BSSER O 7

(©) <l 8sH al gSHalIY ?

(¢)...qeeRAall HRI [a1f) of A Yot 8.
(1) oisRHI

(R) oisRHI

(3) oisRAHI

(v) esRkai

(u) esRAi

() 2id: &SR

(©) v gsH H¥o.

—:sle:-
(€).. yeeld. a8l §:-

SAoll oIS (oiefa HI2 sREIC UUT Sl UBAI 43 GlIHER AR
AHEIAA AHY ol IHER US| AAEIAdal [edlofl SA1HI YRidIof] Aa16{ld] 243001 Sedis
USIERA dl sIRIEISI Kd1dIe ofl UAUT &lcall 5ol &slsSdall 40T 5ol
o115 [a1fy H12 5] 933] welid] el ouR(S 2401d1 UidR dol 48] oflJ ol

AU s3d 9.
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(€.q).. dlHER AdTRU AeIdd " €l 222 1§ A¥Ulol oS e (A,
glaxfTa’ Aldla 21Uld of. 33w0 /2020 ol YSIEI Hi W of. € Hi of1A

H¥oiall [Regdidl ulduigla s 8.

On a ‘preponderance of probabilities’

“ee.29 In M. Siddiq v. Suresh Das6 , a Constitution Bench
of this Court has described the standard of

‘preponderance of probabilities’ in the following terms:

“720. The court in a civil trial applies a standard of
proof governed by a preponderance of probabilities. This
standard is also described sometimes as a balance of
probability or the preponderance of the evidence. Phipson
on Evidence formulates the standard succinctly: If
therefore, the evidence 1is such that the court can say
“we think it more probable than not”, the burden 1is
discharged, but if the probabilities are equal, it 1is
not. [Phipson on Evidence.] In Miller v. Ministerof
Pensions [Miller v. Minister of Pensions, (1947) 2 All ER
372], Lord Denning, J. (as the Master of Rolls then was)
defined the doctrine of the balance or preponderance of
probabilities in the following terms: (All ER p. 373 H)
“(1) .. It need not reach certainty, but it must carry a
high degree of probability. Proof beyond reasonable doubt
does not mean proof beyond the shadow of doubt. The law
would fail to protect the community if it admitted
fanciful possibilities to deflect the course of justice.
If the evidence is so strong against a man as to leave
only a remote possibility in his favour which can be

dismissed with the sentence, “of course it 1is possible,
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but not in the least probable” the case is proved beyond
reasonable doubt, but nothing short of that will

suffice.” (emphasis supplied)

721. The 1law recognises that within the standard of
preponderance of probabilities, there could be different
degrees of probability. This was succinctly summarised by
Denning, L.J. in Bater v. Bater [Bater v. Bater, 1951 P
35 (CA)], where he formulated the principle thus: (p. 37)
“.. So also in civil cases, the case must be proved by a
preponderance of probability, but there may be degrees of
probability within that standard. The degree depends on

the subject-matter.” (emphasis supplied)....”

' SIAISeR ¥olkd Als UIdIA
¢ UI2selol g1 Aos AaA (A, AVoggHR A" 5 I Adld 2l

SlIHER AU AEIAA 6IEH]

01.3¢20 /2020 ofl S1A oflA HY¥oiall Riegidl ulduigla s 8.

12.1”....The standard of proof is hence not the strict
standard which governs a criminal trial, of proof beyond
reasonable doubt, but a civil standard governed by a
preponderance of probabilities. Within the rule of
preponderance, there are varying approaches based on

context and subject...”

(€.R).. e2d1A%¥] Y1412lg) YeAISdl Sl Guid laii Avidlall HEEI:

qgHi Al doiss el e2dId¥] YRId1Ae RISl AL ofIHER
iguerl asl eidd " Ul HgqaoRiA (A, Aal. sid. dHlolal
Aa oflyAl" Aldld Adlxel UIdllel cioR. wUIU/209% ol
SIA AU YSIEloll W of.2F il 20 ofl AU el sd] aR3] weiid]

8l o RMlS A01dl VIR dal el Y AWM 8. “....26. It is clear
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that the Court has to ascertain the intention of the
parties based on the language used in the document. Time
and again, the Court have laid down certain principles to
interpret any document or clauses therein. In fact there
are no statutory rules to interpret any document. But
based on the settled principles, the Courts are
interpreting the documents and any conditions contained
therein. Rules of interpretation are mere working rules
or as guidelines and are not binding on the Courts of
law. Yet, they have some sanctity as they have been
deduced from judicial decision over the years. It 1is
found listed in Odgers Construction of Deeds and
Statutes, used the listed rules by the Courts and they
have acquired respectability. The Supreme Court in Delhi

Development Authority v. Durga Chand has also noticed

Orders Rules and quoted them with approval and as the
observation of the Supreme Court have the force of law of
the land, it may be taken Odgers Rules (known as golden
rules of interpretation) have been judicially recognized
and may be adopted as Rules for interpretation of the

documents in India. These Rules are listed hereunder:

1.The meaning of the document or of a particular part of

it is therefore to be sought for in the document itself.
2. The intention may prevail over the words used
3. words are to be taken in their literal meaning

4. literal meaning depends on the circumstances of the

parties

5. When 1is extrinsic evidence admissible to translate the

language?

6.Technical legal terms will have their legal meaning.
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7. Therefore the deed is to be construed as a whole.
Apart from the said seven rules listed by Odger, it would
be convenient to list the following rules for the sake of
convenience are called additional rules and given number

in continuation:

8. Same words to be given the same meaning in the same

contract.

9. Harmonious construction must be placed on the contract
as far as possible. However, 1in case of conflict between
earlier or later clauses in a contract, later clauses are
to be preferred to the earlier; while in a will, earlier

clause is to be preferred to the later.

10. Contra Proferendum Rule-If two interpretations are
possible, the one favourable to the party who has drafted
the contract and the other against him, the

interpretation against that party has to be preferred.

11. If two interpretation of a contract are possible the
one which helps to make the contract operative to be

preferred to the other which tends to make it inoperative

12. In case of conflict between printed clauses and typed
clauses, type clauses are to be preferred. Similarly, 1in
conflict between printed and hand written clauses, hand
written clauses are to be preferred and in the event of
conflict between typed and hand written clauses, the hand

written calluses are to be preferred

13. the special will exclude the general

14. Rule of expression unius est exclusion alterius
15. Rule of noscitus a sociss

l6. Ejusdem generic rule will apply both the contract and

statute
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17. place of Punctuation in interpretation of documents

27 .From the Rules stated above, when the language used in
a document 1is unambiguous conveying clear meaning, the
Court has to 1interpret the document or any condition
therein taking into consideration of the literal meaning
of the words in the document. When there is ambiguity,
the intention of the parties has to be 1looked into.
Ordinarily the parties use apt words to express their
intention but often they do not. The cardinal rule again
is that, clear and unambiguous words prevail over the
intention. But if the words used are not clear or
ambiguous, Iintention will prevail. The most essential
thing is to collect the intention of the parties from the
expressions they have used in the deed itself. What if,
the intention is so collected will not secure with the
words used. The answer 1s the 1intention prevails.
Therefore, if the language used in the document 1is
unambiguous, the words used in the document itself will

prevail but not the intention....”

BURASA YSIEIHI olIHER US| AEIA SIHER AUIRUY HEIAdOI
"fEcel Sadludoe qMANAE] [A. gARIE" ol YsIEla laiHi
2Auflal €2d119% YRiIdIg) HeJuiSal Sl duid edloldi Auidloll HEEIAIO]
UAT A O d Yol Gu wIdd (oA *uR SIY edIdHi
dWRIRIA] el 2ure 448 eg1fdd] 8lR, IR S18 e2dId%di AGEal
Q1I{ces A& al laiai Avllal e2a1d% AUl dHi SIT Redlall 21€je2al
S US 8. ¥R URAI &1 8 , IR UISRloll &g laidi Adlo] 28
8. AHIoA Ad USRI Udloll GEA RSA Al HIZ Y12

A€ol GUAI 52 & Wy gl dR Al dH sdl aiefl d quid s3]
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SIRIEIS Hu oflud Rilal Adlg] B 8. U2ISRIcll &g W UR
Aol VRAE28 ACET BURUZ W\ 8, UG YURIRIA RACE] AU Adl
2A(€2¢1 81U dl uzisRlell &g BGurRU2 28 8. A1] A1UUS cllcid A 8 3,
£2d19% Hi %182 S3d A[HUsdA W] ugisRlial g ¥lRldldl 28 8.
defl & £2d119% Hi UIURAE CIIMI 2UR Aol A28 &1 IR Uil
&g W dIdHi dWRiAd ACEl BURU2 @ 8. dgHi iR Wil
Aeflofludofl SAH—3 Yot A olell €219 § X (o121l HIS SI1E AH
Y YR Al £2dIdXal €d19%] YidI SediR. degHi iRl Y1l
AHefloflHoll sEH—F Yo £2dIAY Hidll (A1 uikls 2l 2Nl
Wil 4Rl Alofla gdl 21aus & A8l SIg Ul €2d1d%otl (o f
Hi2 d ed1dy Widl Adlofludofl Haidiegf Yo d YR &Jdd &lg
A, €2d1d¥] YIdioll slAHI A2i2Iddl, 2dIg(a dial Aicla &Jd
A2A § e2dd1%of AHA, €219 Hi £11Ad [A21d] ofl A16{lc] cloal As
A19 1ol Adl A16{ld] 2430 (o12fy Yef2S,

(€.3).. 21H, GWIS ollHER AdRY AEIAd AHY ol HER dS]
AHEIAdall YSIERA &lial Adi,[edisll SRIEI A YReUINa [Redid
8 5 [ediofl erdidi Yudio] HeUisol sl duid [MUdlosed 1S
uidefldl] ol Riegia U 18R Avdioll 8. A1 glReld sedlsdrR
Aci19atioll Agdat Al YRidIof]l wallcl als uer defadgiai 2419 8. %)
YIdIgf YRIISol 2l guid SI€ ol AH dI9l § AYS 65Isd deil Sl
gg AC[Aa & 5 dell.agai (Edidl eididi uziloides A voly

Hecdoll G191 %A & Aol d AS HSlal ofl [iHINH] UlRMIo] ¥ Hecd
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gl & ded ¥ Hecd ©RId 8. % As @Ilsd URIl yRYd
A ofotid dl d UM UR d oigH 191l HSlol Slofidl] IS & ial %1 UIRIT 19
Ad olollgdIHi of 2419d &1 dl HSlot 2AA d dciss usl ¥diofl Ay
8cll 8. uaifoideo scdl guid u2isR dHId UsiRefl 2R3 A14Ad|
Audlof] 8 8. USSR Uld $d U2l [a1deatofl ciglR ¥diofl URdle1o]
A ASIU 618l Al Uld uifoideati s2d 2d1sdlal uRa viudlef] uel
WRdiotofl 21Ul ASI otEl. i AEl] U2iSR A2 €€ ANYY] HidAdl ofe]
dq of %119 ci Hell uaifcideot UG ¥ Hioididi 2419.d1€loll 54 YdIR
Sdlofl Y19loll Gl 311 YI€] UR 8A & SRRIS dI€] RIR % HIA
ElE ANUYl BSSER W & R d ASN YR dgAHi digl W
WRAdlall Gl _Auidig) ofly SREI A & 5 631 ¥ s(d AYS &slsdlall
AHRdcy aldigf wLIdd] el d cuslaA 241d] eslsda] 21Rdcd @ldig

YRUIR SV10) 28 8.

(e.¥).. ciRdly yara1 f8elud gsn Aiclldlall olixiofl
S2I1Ef llal A del GUASA YSIERAHI alIHER US| AEIAA 5]
WU sAIH1 A19d [Riegid] &lial dd eldiol] alSsd 2ial 19l
S13 %Y WA IAloll AU SAU1H1 2419 I 1€l agell daell e1dl 4]
a8l AHis—52 &l % AIEGWRa YAUIHI dIE] @il ulddIg] of.q 42l
gl dgl UlAdIg]l o2 2l 3 ddoll A3 ogell &ldiofl ag
u2isiRl (eog siofl ued siidlail gldiofl d&il dl (gog adl wadl &l
U21SIR1 A[Acisd (Bog §oiall 2404 @ldiall daeil eldidiol] vdlell ae

80lisofl Adsdl dlofl Aysd 4Adeisd ggotoll U] 241Ad ldidl]
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d@ll uaisRklell AYsa AlAeISA §30ioll N Y™ HIRHAHIEY HIoRAIES
USHal A1 &l Aal dA1 U2ISRIoll [Udl &dl &cll VHal dflo] AU Il Aol
2009 of| AHA YY1 UIAE Aol RIRAIE dofl [Aedl 2ol u2isRlel] Hidl
siallclal GRS USH URI 2Aal 2002 ofl ARAIHI AHAURlel UIAH
aldiofl &l uzisRlall HidIUdl (CeigA{lud AHdAIel WAE &l
Aol dudloll AHAURAlol GllE ddall olld U] 2H1Ad [Adsdlofl grRAIS
SUIHI AHIAd Aol A 243 2AIH olHoil oi.§ HI ofl€) 0. 295 &l olle) &Ad
. 211H USR] [HdIY Ao SIS URAFER] of &1 d 3]d U2isSRlall AYSd
AHAGISA §gololl olld SUFER S ([Adsd olaRdd eldidl &lssd

¥R11Ad €.

RAR A1 SiHall UAIE] of.q ofiA] a8§ell ddoll E1dl 2]l
Ais—1C ol Altid YU Al AiS—03 ol YRAUIHI dIE] dHall
2101 al ulddigl ol.2 dal UlAIE]l 6.3 oAl ddoll 42l
Gigall eldiofl di A2l [@eg €al wiadl gldiofl d@il ddl ARI oA
WRINA [Bog g 2al RUiy  Hxclofl Il s2ad1 2419d @l
alssd dISRA & AR dA (Bog A(Acisa §Soiall ACU &ldiof] ag
eldidia] [Adsdl a2l ugisrlell (8og ¢Aldeisd ggoidll Rasd eldldl
&/Sscall gosiR 2 8. WRR UAIE] oi.2 a8l UlddIg] of.3 arsell

qi€lall e1d1ofl &lSSclal AHEaiSIF] ¥UI0 Y A B.

olol USRI dRBofl &lSSd Al YUl Riial Adl Al SidHoll

u2isiRl (gog eldiall del uaisiRl sigofls Ad s sldiofl agl (gg
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Aa Ruix Aol v &l AsiVd &l (8 dl HI AUUIHI A19d A2

ol AdIHi 2419 d).....

Hindu Undivided family ,an HUF is a family consisting of lineal
descendants from a common ancestor. It includes their wives and
unmarried daughters. A Hindu Undivided Family cannot be created

under a contract. It is created automatically in a Hindu family.

STATE OF  GUJARAT & 1. Versus SHIVARJSINH
HARISHCHANDRASINH & 2 SPECIAL CIVIL APPLICATION NO. 13510 of
2017.

61 It is not in dispute that the parties are Hindus and residents
of Gujarat and are governed by the Mitakshara School. Under the
Hindu Law, the coparcenary and H.U.F connotes two different bodies and
are not synonym of eac other. A Hindu Undivided Family or a joint Hindu
Famil consists of all persons linearly descendant from commo ancestor and
includes their wives and married daughters. A daughter ceases to be a
member of her father's family, on marriage when she becomes member
of her husband's family. In that sense, a married daughter is not a

member of Hindu Undivided Family of his father.

AiH Al [eg dl ofl AoIdIef &uial Adl A€ ldiofl U] SAUIHI
A1 dl u2isRl (gog siidloll &1 ol IYRIA 2A¥JUcll W &1
dxflal Hlci2iRl 28d dilal |19 US 8. A1 SiHell USR] U Slogise
o &1d1 ©al a1 As ¥ Yd ¥ ol Alell d12l1 2196112 ggoflall eldidf]
&lSscd ¥QI1™ 1A 8. U 1 SlHall UlAdIE] oi.2 @il ulddig] of.3
WRARId 8l dil dHell Ml (Bog AlAISA §EoHall ACRU 8Bdll o

gld ¥ AXANHI uisRl (eg AlAcisa §3oiall AeJUT ldidd] &(ssd
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Hioldlal SRl Clolg of &l HEEI ol.q ol ¥UIG cISRHI &AUUIH]

A4 9.

(e.u).. gl asell daofl eldl 2RI eldl 2R¥H1 ¥e1dd
[Aasdl feg 2ideisa ggoidll [Aasda eldidfl elssa wwidd 8.
Sidoll U2isRl (eg [Aeisa §goioll A0l aldiofl &lSsd 241 S1A ¥l 12
Alad] 8ly wRg Al siddll el Rasdl (eg AHlAcisa ggoiofl
[Adsd 8 5 53 A 2i3ofl UUT Sl 421G olIHER AMUH 518 s

dHell YSIEIHI UMW $3d Riegia 1ol AY %33 8.

Commissioner of Wealth Tax, Kanpur and Other]s v. Chander
Sen and Others, (1986) 3 SCC 567 and Yudhishter v. Ashok
Kumar, (1987) 1 SCC 204, and which state that inheritance by a
person of a property from his paternal ancestors after 1956 results in the
property being taken by the successor as a self- acquired property and not as an

HUF property. Only if a property is inherited by a person from his paternal

ancestors prior to 1956, would the property be an HUF in the hands of the

person who succeeds to the same. The principles laid down by this Court

the case of Surinder Kumar (supra) have been affirmed by the
Division Bench of this Court in the case of Sagar Gambhir v. Sukhdev
Singh Gambhir and Ors 241 (2017) DLT 98, and the relevant para of that
judgment is para 10 and this para 10 which crystallizes the legal position of
when an HUF comes into existence, and this para 10 reads as under:-

"10. In Chander Sen's case (supra), the Supreme Court held that after the
promulgation of the Hindu Succession Act, 1956, the traditional view under
the Hindu Law no longer remained the legal position. This decision was
followed incase (supra) the Supreme Court held that after the promulgation of
the Hindu Succession Act, 1956, the traditional view under the Hindu Law no

longer remained the legal position. This decision was followed Yudhishter's
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case (supra). We agree with the legal position noted by the learned Single
Judge which flows out of the two decisions of the Supreme Court, which

would be as under:-

"(i) If a person dies after passing of the Hindu Succession Act, 1956 and
there is no HUF existing at the time of the death of such a person,
inheritance of an immovable property of such a person by his successors-in-
interest is no doubt inheritance of an ‘'ancestral' property but the
inheritance is as a self-acquired property in the hands of the successor and
not as an HUF property although the successor(s) indeed inherits 'ancestral’

property i.e. a property belonging to his paternal ancestor.

(ii) The only way in which a Hindu Undivided Family/joint Hindu family can
come into existence after 1956 (and when a joint Hindu family did not exist
prior to 1956) is if an individual's property is thrown into a common
hotchpotch. Also, once a property is thrown into a common hotchpotch, it is
necessary that the exact details of the specific date/month/year etc. of
creation of an HUF for the first time by throwing a property into a common
hotchpotch have to be clearly pleaded and mentioned and which requirement
is a legal requirement because of Order VI Rule 4 CPC which provides that
all necessary factual details of the cause of action must be clearly stated.
Thus, if an HUF property exists because of its such creation by throwing of
self-acquired property by a person in the common hotchpotch, consequently

there is entitlement in coparceners etc. to a share in such HUF property.

(iii) An HUF can also exist if paternal ancestral properties are inherited
prior to 1956, and such status of parties qua the properties has continued
after 1956 with respect to properties inherited prior to 1956 from paternal
ancestors. Once that status and position continues even after 1956; of the
HUF and properties existing; a coparcener etc. will have a right to seek

partition of the properties.
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(iv) Even before 1956, an HUF can come into existence even without
inheritance of ancestral property from paternal ancestors, as HUF could
have been created prior to 1956 by throwing of individual property into a
common hotchpotch. If such an HUF continues even after 1956, then in
such a case a coparcener etc of an HUF was entitled to partition of the

HUF property."

10. In the present plaint, it is seen that the appellant/plaintiff has not made
any averment whatsoever as to how the HUF came into existence i.e.
whether the HUF came into existence because of inheritance by a person of
the property from his paternal ancestors prior to 1956 or if the HUF was
created after 1956 by throwing self- owned property into common

hotchpotch.

Therefore, on vague averments, and by applying the ratio of the
Division Bench of this Court in the case of Sagar Gambhir (supra) {para
10 (ii)} it is held that the suit plaint completely lacks the requisite
averments as to how an HUF would come into existence. It has been
consistently held that mere uttering a mantra of existence of an HUF is not
enough as it has to be stated as to how the HUF came into existence and
whether the same was prior to 1956 or post 1956. Accordingly, it is held
that the trial court rightly rejected the suit on account of there not existing

the requisite averments of a cause of action of the existence of an HUF.
HIH, oflHER dSl Ueldd dsel] A€ YSIEIHI WRUIMNd
s3c [Jedlid A19 uddalo Sall BAUT 54131 2419 A1 di€]l dsel] 24eR
el elqiaial @Pasdl leg 2Qeisa ggor (HUF)ol Rdsa eldid]
alssd eldiofl vdllslox agl Yraid ¥1dd 8 ug digl dsell daail

ElIHI AR 1didia]] [Adsdl  diRAI AHlEluH acus usdie

dxllal Ugs diRAIHI HAA eldiefl del AeR (Adsdl  [gg [dcisd



29 RCS No. 40/2010

g2oiol] [Aasdl aldl Aoiell Sl YAd] 241 SI3 2% $d of &1} ¥ AAI2NH|
A1 s1Hall d1gl gl elgigid] @Masdl feg 4(Acisa §gor (HUF)d|
[Aasa eldied] 6(S5d YR 411 A§0 B of &1 HEEI of.2 ofl Y]

oISIRHI SAYUIHI 2419 8,

(e.s).. digl asell daell eldl wR¥HI A2 Sedls gA1e]
YR, YsIA Aed AAd! 8 al eldidid] [Fdsdell dglde dael
AAH[C 2l Aol YO UlAIE] of.q oll Sl A1 &l Aol VI SlHoll
Uulddig] ol.q ol AAMA 00 ol 2RAIAI dI€la Y.2A4.24.8] ¢iRd
gAHl olldiddl ol weidd 5 dddll olol  oigell  [AdsdH]
dflal Hagua (81 Aaddl Hididl ol a1 erdigiol]
[Aasdl di€]l el UlAIE] of.q ol (822 21T d Ad dsAURI U]
AIA dl dlal digl ofel] § [ARAg otel]l dd] 21 $2d Al UlAIE] of.q
oll dHoll 21Id Yot eldidiol] [Fdsdell dgARI 243 S dulRl el
daR sdla dIdd al [Adsdle eegedd] dgurl s3 sHlal §INYYIH]
AIAd [Fdsd HIfAs dlS sHRI SOl dgldeal Yud sdlofl I
Al 2ol ¥ QRAIA HYXO AHTA AXYol  RIISABloll ¥Rl IR
UHICT dEARI 219 AH(d A dHal AHI A&l SA WRg UBULIol Y0
GUR 9218 AHA YU UIAd ofel] dd] alssa ¥er1dd & AR UlAdIg] of.q
asell  ddoll  €1dl RAFall ¥dIot  d¥l YAYIHI Al dse]
dl.E—0¥—200C ol deALR SR J¥H ddlall (82  AH1dd
¥Hlotoll AAAIRA 5619 Aol dlda eldiell a&r dai Al ARSle] g

s2dl AA1Ad &ldldl] &lssd ¥11dd 8. a1 ulddigl of.a dsell Aol
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141 %410 A YRAIUIHI FR1Ad 8 § dIglal 9aAURINHI AN &d dIE]
Aol ddHoll dRA 39—9—2090 ofl HRAIHI 21Hall AHI1Adlal] 363 3]
ggAULI UAd ldlall del d 9gAuLl GWR dIElA del UlddIg] of.q dgl
AHall AHIPdIalIA AV RS AelA s2d eldidl] elssa weida 8.
A1 dIE] a@il UlAdig]l of.a a8l 21 &lIal Adll A1 SlHoll JIE]
a2l UlAdig]l of.q 9 4gALI SAR YA &ldlal]l &lSSd ¥l 2419 8,
Al UBAULI SAR A SIA AiIS—Co d¥l Ais—c Yl 2y UAd 8. 9|
A1 1A dilof] UlAdIE] of. 1 dRE SAUIHI AIAA BAHAUIRAHI VI SIHol|
alel  dasefl ..., "2 did uWil 8 5 9gsygLl YL ORI GlE
WAIAHHIGA dHofl wlodl dictiofl sdHl Audl. A dia wil
8 5 dBAULI YUl GlIE WRAIAHHIFA dHol] ¥laidl Aictiofl saa] Aud].
A did Ul 8 § dgALRI YAl GliE WAIdHMIYA (6 A1dd wHlotal
dHEl Sadudee 5. "ddl 2ure 2dI5(d s3d el ¥ dI€] c$oll 2d]g/(c
llol Adl A1 Sidoll dI€] da&l UfAdIE] of.q 9RA &Jd gsuLll Yol
9215 dofl vHAYR] YA eldiofl &lsSd Hlsidial SRRl Gloig &) X
AN H1 dI1E] ol UAUIE] 0l 2 YA YJA YBULIol]l YIS HHA UJH of
gldioll d1€lofl &lSsA YAUR SAUIHI dIE] [oivgn 21-Jd &l HEEI of. 3

oll ¥UIH AISIRHI 8gAUYIH] A1 8,

(€.9).. gl  asell  ewigioll  @asdidl - délal /¥
(82211 s1uEAR0al1 &ldlol]l @il A1 d&l ulddig]l of.q dA LAA duiiel
AMsiuEA eldiefl ele HidUIHI 210 8. dIg]l dFofl Al

Aofellol HER SIA Ais—Co d¥l Ais—c &l gguLl ¥idlg AUl
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dAIRT AdIHI A1 dl dHI A1 SiHell UlAdIE] of.2 dl UladIg] of.3
S X1 digl a2l UlAdIE] of.a ol 4201 cigoll & dflofl gl o]
S daflal €2 gguLIell SIg (B A1udIHI 2419d &1y Ad] sief &lssd
seldl  oefl.  agar 1 sl digl al ulddigl  dl.q
ARSall YRId] &l ddl Ul Al sl A1 siHoll ulddig] of.2 agl
Ulddig] of.3 aliRdlal SIF (@A AU &1 § A2IA eldidial] [Fasdlal
Uldiell &8ss Galdl dlda el 5 ulddigl o2 a&r uldaigl
ol. 3al1A1all €111l (ASAIHI SIS 6SS S A[ESR o Bldidfl SIg 6lSsd
S YRAA1 A1 S13 2% 5 o], ¥ AANHI A1 SIH6ll UlAdIE] 6.2 ol
UAUIE] of. 3 of 1241 § A HEH CHIRIICHE SHIeRAHI0l | (€531 & FAla]
eldigiof] Fdasalal 65s S 2SR 8 § SH d 290l UAUT 52d] %33 8 %
ol UUT Sl AANIG  [Bog ASAAl  Ase ofl  sAH-S

Aal sAH—¢ elal Adl aR3] ¥l id] 81 dol 48] oflA Yol 2% AV 8.

6.Devolution of interest in coparcenary property.(l) On
and from the commencement of the Hindu Succession
(Amendment) Act, 2005, in a Joint Hindu family governed
by the Mitakshara law, the daughter of a coparcener
shall,-(a) by birth become a coparcener in her own right
in the same manner as the son;

(b) have the same rights in the coparcenary property as
she would have had if she had been a son;

(c) be subject to the same liabilities in respect of the
said coparcenary property as that of a son,

and any reference to a Hindu Mitakshara coparcener shall
be deemed to include a reference to a daughter of a

coparcener:
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Provided that nothing contained in this subsection shall
affect or 1invalidate any disposition or alienation
including any partition or testamentary disposition of
property which had taken place before the 20th day of

December, 2004.

(2) Any property to which a female Hindu becomes entitled
by virtue of sub-section (1) shall be held by her with
the 1incidents of coparcenary ownership and shall be
regarded, notwithstanding anything contained in this Act
or any other law for the time being in force 1in, as
property capable of being disposed of by her by

testamentary disposition.

(3) Where a Hindu dies after the commencement of the
Hindu Succession (Amendment) Act, 2005, his interest 1in
the property of a Joint Hindu family governed by the
Mitakshara law, shall devolve by  testamentary  or
intestate succession, as the case may be, under this Act
and not by survivorship, and the coparcenary property
shall be deemed to have been divided as if a partition
had taken place and,-(a) the daughter is allotted the
same share as is allotted to a son;
(b) the share of the pre-deceased son or a pre-deceased
daughter, as they would have got had they been alive at
the time of partition, shall be allotted to the surviving
child of such pre-deceased son or of such pre-deceased
daughter; and(c) the share of the pre-deceased child of a
pre-deceased son or of a pre-deceased daughter, as such
child would have got had he or she been alive at the time
of the partition, shall be allotted to the child of such
pre-deceased child of the pre-deceased son or a pre-

deceased daughter, as the case may be.
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Explanation-

For the purposes of this sub-section, the interest of a
Hindu Mitakshara coparcener shall be deemed to be the
share in the property that would have been allotted to
him if a partition of the property had taken place
immediately before his death, irrespective of whether he

was entitled to claim partition or not.

(4) After the commencement of the Hindu Succession
(Amendment) Act, 2005, no court shall recognise any right
to proceed against a son, grandson or great-grandson for
the recovery of any debt due from his father, grandfather
or great-grandfather solely on the ground of the pious
obligation under the Hindu law, of such son, grandson or

great-grandson to discharge any such debt:

Provided that in the case of any debt contracted before
the commencement of the Hindu Succession (Amendment) Act,
2005, nothing contained in this sub-section shall affect-
(a) the right of any creditor to proceed against the son,
grandson or great-grandson, as the case may be; or(b) any
alienation made in respect of or in satisfaction of, any
such debt, and any such right or alienation shall be
enforceable under the rule of pious obligation 1in the
same manner and to the same extent as it would have been
enforceable as 1if the Hindu Succession (Amendment) Act,

2005 had not been enacted.

Explanation-

For the purposes of clause (a), the expression *“son”,
“grandson” or “great-grandson” shall be deemed to refer
to the son, grandson or great-grandson, as the case may
be, who was born or adopted prior to the commencement of

the Hindu Succession (Amendment) Act, 2005.
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(5) Nothing contained in this section shall apply to a
partition, which has been effected before the 20th day of

December, 2004.

Explanation-

For the purposes of this section “partition” means any
partition made by execution of a deed of partition duly
registered under the Registration Act, 1908 (16 of 1908)

or partition effected by a decree of a court.

8. General rules of succession in the case of males. The
property of a male Hindu dying intestate shall devolve

according to the provisions of this Chapter (a) firstly,
upon the heirs, being the relatives specified inckmsl'qf
the Schedule; (b) secondly, if there is no heir of class I,
then upon the heirs, being the relatives specified in class

II of the Schedule; (¢) thirdly, if there is no heir of any of
the two classes, then upon the agnates of the deceased;
and (d) lastly, if there is no agnate, then upon the
cognates of the deceased. (d) lastly, if there 1is no

agnate, then upon the cognates of the deceased.

qgHi A doiss Ael olHeR AdRU Aeldd (Aol i (A,
21821 A a ofl¥iil ' § ¥ 2020(3) ¥.Ad.AU. Uldll oi. 929
Hi uRies gAd 8 d Ysiedi ulauidla sa R[egidl @iiol Adl %3
QI Icll 81 o RIS 40 d I VIR dal el 2% AV 8.

“63.Considering the principle of coparcenary that a
person 1is conferred the «rights in the Mitakshara
coparcenary by birth, similarly, the daughter has been
recognised and treated as a coparcener, with equal rights

and liabilities as of that of a son. The expression used
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in section 6 is that she becomes coparcener in the same
manner as a son. By adoption also, the status of
coparcener can be conferred. The concept of uncodified
Hindu law of unobstructed heritage has been given a
concrete shape under the provisions of section 6(1)
(a) and 6(1)(b). Coparcener right 1is by birth. Thus, it
is not at all necessary that the father of the daughter
should be living as on the date of the amendment, as she
has not been conferred the rights of a coparcener by
obstructed heritage. According to the Mitakshara
coparcenary  Hindu law, as administered which is
recognised 1in section 6(1), it 1is not necessary that
there should be a living, coparcener or father as on the
date of the amendment to whom the daughter would succeed.
The daughter would step into the coparcenary as that of a
son by taking birth before or after the Act. However,
daughter born before can claim these rights only with
effect from the date of the amendment, i.e., 9.9.2005
with saving of past transactions as provided 1in the

proviso to section 6(1) read with section 6(5).

64. The effect of the amendment is that a daughter 1is
made coparcener, with effect from the date of amendment
and she can claim partition also, which is a necessary
concomitant of the coparcenary. Section 6(1) recognises a
joint Hindu family governed by Mitakshara law. The
coparcenary must exist on 9.9.2005 to enable the daughter
of a coparcener to enjoy rights conferred on her. As the
right is by birth and not by dint of inheritance, it 1is
irrelevant that a coparcener whose daughter is conferred
with the rights is alive or not. Conferral is not based
on the death of a father or other coparcener. In case

living coparcener dies after 9.9.2005, inheritance is not


https://indiankanoon.org/doc/582772/
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by survivorship but by intestate or testamentary

succession as provided in substituted section 6(3).
In ref: Effect of enlargement of daughter’s rights

65. Under the proviso to section 6 before the amendment
made in the year 2005 1in case a coparcener died leaving
behind female relative of Class I heir or a male
descendant claiming through such Class I female heir, the
daughter was one of them. Section 6, as substituted,
presupposes the existence of coparcenary. It 1is only the
case of the enlargement of the rights of the daughters.
The rights of other relatives remain unaffected as
prevailed in the proviso to section 6 as it stood before

amendment.

66. As per the Mitakshara law, no coparcener has any
fixed share. It keeps on fluctuating by birth or by
death. It 1is the said principle of administration of
Mitakshara coparcenary carried forward 1in statutory
provisions of section 6. Even if a coparcener had left
behind female heir of Class I or a male claiming through
such female Class I heir, there 1is no disruption of
coparcenary by statutory fiction of partition. Fiction 1is
only for ascertaining the share of a deceased coparcener,
which would be allotted to him as and when actual
partition takes place. The deemed fiction of partition is
for that limited purpose. The classic Shastric Hindu law
excluded the daughter from being coparcener, which
injustice has now been done away with by amending the
provisions in consonance with the spirit of the

Constitution.

67. There can be a sole surviving coparcener 1in a given

case the property held by him 1is treated individual
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property till a son is born. In case there is a widow or
daughter also, it would be treated as joint family
property. If the son 1is adopted,he will become a
coparcener. An adoption by a widow of a deceased
coparcener related to the date of her husband's death,
subject to saving the alienations  made in the

intermittent period.
In Ref. Acquisition of Rights in Coparcenary Property

68. It 1is by birth that interest 1in the property 1is
acquired. Devolution on the death of a coparcener before
1956 used to be only by survivorship. After 1956, women
could also inherit 1in exigencies, mentioned 1in the
proviso to unamended section 6. Now by legal fiction,
daughters are treated as coparceners. No one 1is made a
coparcener by devolution of interest. It 1is by virtue of
birth or by way of adoption obviously within the
permissible degrees; a person 1s to be treated as

coparcener and not otherwise.

69. The argument raised that if the father or any other
coparcener died before the Amendment Act, 2005, the
interest of the father or other coparcener would have
already merged in the surviving coparcenary, and there
was no coparcener alive from whom the daughter would
succeed. We are unable to accept the submission because
it 1is not by the death of the father or other coparcener
that rights accrue. It 1is by the factum of birth. It 1is
only when a female of Class I heir is left, or in case of
her death, male relative 1is left, the share of the
deceased coparcener 1is fixed to be distributed by a
deemed partition, in the event of an actual partition, as
and when it takes place as per the proviso to

unamended section 6. The share of  the surviving
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coparcener may undergo change till the actual partition
is made. The proviso to section 6 does not come in the
way of formation of a coparcenary, and who can be a
coparcener. The proviso to section 6 as originally stood,
contained an exception to the survivorship right. The
right conferred under substituted section 6(1) is not by
survivorship but by birth. The death of every coparcener
is inevitable. How the property passes on death 1is not
relevant for interpreting the provisions of section 6(1).
Significant 1is how right of a coparcener 1is acquired
under Mitakshara coparcenary. It cannot be inferred that
the daughter 1is conferred with the right only on the
death of a 1living coparcener, by declaration contained
in section 6, she has been made a coparcener. The precise
declaration made in section 6 (1) has to be taken to its
logical end; otherwise, it would amount to a denial of
the very right to a daughter expressly conferred by the
legislature. Survivorship as a mode of succession of
property of a Mitakshara coparcener, has been abrogated

with effect from 9.9.2005 by section 6(3)....”

“e...129. Resultantly, we answer the reference as under:
(1) The provisions contained in substituted Section 6 of
the Hindu Succession Act, 1956 confer status of
coparcener on the daughter born before or after amendment
in the same manner as son with same <rights and
liabilities.(ii) The rights ~can be claimed by the
daughter born earlier with effect from 9.9.2005 with
savings as provided in Section 6(1) as to the disposition
or alienation, partition or testamentary disposition
which had taken place before 20th day of December, 2004.
(iii) Since the right in coparcenary is by birth, it is

not necessary that father coparcener should be living as
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on 9.9.2005.(iv) The statutory fiction of partition
created by proviso to Section 6 of the Hindu Succession
Act, 1956 as originally enacted did not bring about the
actual partition or disruption of coparcenary. The
fiction was only for the purpose of ascertaining share of
deceased coparcener when he was survived by a female
heir, of ClassI as specified in the Schedule to the Act
of 1956 or male relative of such female. The provisions
of the substituted Section 6 are required to be given
full effect. Notwithstanding that a preliminary decree
has been passed the daughters are to be given share 1in
coparcenary equal to that of a son in pending proceedings
for final decree or in an appeal.(v) In view of the rigor
of provisions of Explanation to Section 6(5) of the Act
of 1956, a plea of oral partition cannot be accepted as
the statutory recognised mode of partition effected by a
deed of partition duly registered under the provisions of
the Registration Act, 1908 or effected by a decree of a
court. However, 1in exceptional cases where plea of oral
partition is supported by public documents and partition
is finally evinced in the same manner as if it had been
affected by a decree of a court, it may be accepted. A
plea of partition based on oral evidence alone cannot be

accepted and to be rejected outrightly...”

(€.¢).. AIH olIHER YMUH SIeoll GUASA YSIEIHI UM [R[esid
&llal Adl a8l [Bog ASAAal As2dll SAH § dfl ¢ U1l Adl A slef
(Gog WM [Ad sUT YoR Yoy WA R d [FHesd dRAIY 65§ daoall
AleN 1élatl class T of the Schedul ol 94A YGAUIY Aol [Bog ASAof

Aseall sEH § ol YURI GlE RaiR [Bog WMall Al dElot


https://indiankanoon.org/doc/1489134/
https://indiankanoon.org/doc/582772/
https://indiankanoon.org/doc/582772/
https://indiankanoon.org/doc/1883337/

40 RCS No. 40/2010

gRAERIH  Yofld uel Yy F2dl ¥ &85 HNOdIA U YURLIYH
olIHER AdIRU Aeldd AG &pdd & § Yofla doil [Waldll Fesani s]
UidoiRell &8ss 8. oA doll Udl (Bog AsARAal (AASHAe2 )AS2 200U
AHAH] AR d UBEI HRLI A &l ol AER YSIEIHI 00U
oll JaRloll wrdieddl 21242 (woaddl darluell uadlser) AHiudig
&Add 8. (gog AsA”Ual As2oll sAH-F Uil [B241 clloid ¥Id 8,
ugdl d Yol ¥oH SIRIEIHT YEURI &A1 UsHI &JAd &1 § UGl &l &l
Aed § sl ulRiol?] g2 o] uind i 2ial doll HI2 A %33 oiefl § [Udl
AER SIUEHT Ad JaRI guid Kl gldl %33] 8. dggai 121 (1ol @
g ¥qiel defl Rialell Hlasasi ol ess il Edl oiefl 2l d2at cile
yel 2l si—uRieR a5 g 8 & del dell [Qeiiwe Hidgl 6SER
8 8 dal A d 2f] #Rel wA d dellel a1 deflofl ) ([¥dla el
deflell ¥ (8211 AUl &SSER &l dzd] [8A] ANYdl deil dIRA] ULl
ESSER W V. dgHi A &slsa [AQuiella 8 5, (€5 d FldaerR
UHIO [Es3] o ey & ded d2al &g wd1ef] (es3] 12l ¥l otel] I Hix
@ool U 1AM ldlotl SRRITAR (€83al Ualoll Riecsaniel] (2] 2A1udial]
gosiR 53 ASIR o18l.F AXNHI A1 SIHall dIE]l del Ulddi€] of.a d5e]
eldidiol] [Aasdl 243 uladigl of.2 d&i ulddigl of. 3 ol (32241 UISUI 421R
$ ddoll AAlA dler 9oR A YBALRI SIUEARQY of &ldigf Hioldlal SRR
Glold &1 Al SlHall dIE] @il UlAUIE] 6.9 U YA YeAURIg, UL
ARSIUEAR &ldlIof YAUR A &l HEEI of.% ofl YUIG EGSRHI &AUUIHI

A4 9.,



41 RCS No. 40/2010

(c.€).. dI€l a&l uladig]l d§ % €219 Yridiilell AUl
sAIHi AT dl dI€] @l ulAdIg] oi.a dgell €2a19%] YRiIdIilq

HEUISa sl duid edlolHi AvidIall HEEI:

dgHi A1 AGiSS el e2d1dN] Y11l HERIISol AGE o IHER
diguel gsl AHeidd " Ul AR [, Aael. sid. d1HIslal
dal oflyRAl” Adld Adlxsar UdlRlel siciR. wUU/09% ol
SIA AINUA YSIEloll W of.2F AHal 20 ofl AU el sd] aR3] weiid]

&l o 1R(lS 2RI VIR dol A8l Y AWA 8. “....26. It is clear
that the Court has to ascertain the intention of the
parties based on the language used in the document. Time
and again, the Court have laid down certain principles to
interpret any document or clauses therein. In fact there
are no statutory rules to interpret any document. But
based on the settled principles, the Courts are
interpreting the documents and any conditions contained
therein. Rules of interpretation are mere working rules
or as guidelines and are not binding on the Courts of
law. Yet, they have some sanctity as they have been
deduced from judicial decision over the years. It 1is
found 1listed in Odgers Construction of Deeds and
Statutes, used the listed rules by the Courts and they
have acquired respectability. The Supreme Court in Delhi

Development Authority v. Durga Chand has also noticed

Orders Rules and quoted them with approval and as the
observation of the Supreme Court have the force of law of
the land, it may be taken Odgers Rules (known as golden

rules of interpretation) have been judicially recognized
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and may be adopted as Rules for interpretation of the

documents in India. These Rules are listed hereunder:

1.The meaning of the document or of a particular part of

it is therefore to be sought for in the document itself.
2. The intention may prevail over the words used
3. words are to be taken in their literal meaning

4. literal meaning depends on the circumstances of the

parties

5. When is extrinsic evidence admissible to translate the

language?
6 .Technical legal terms will have their legal meaning.

7. Therefore the deed is to be construed as a whole.
Apart from the said seven rules listed by Odger, it would
be convenient to list the following rules for the sake of
convenience are called additional rules and given number

in continuation:

8. Same words to be given the same meaning in the same

contract.

9. Harmonious construction must be placed on the contract
as far as possible. However, in case of conflict between
earlier or later clauses in a contract, later clauses are
to be preferred to the earlier; while in a will, earlier

clause is to be preferred to the later.

10. Contra Proferendum Rule-If two 1interpretations are
possible, the one favourable to the party who has drafted
the contract and the other against him, the

interpretation against that party has to be preferred.

11. If two interpretation of a contract are possible the
one which helps to make the contract operative to be

preferred to the other which tends to make it inoperative
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12. In case of conflict between printed clauses and typed
clauses, type clauses are to be preferred. Similarly, in
conflict between printed and hand written clauses, hand
written clauses are to be preferred and in the event of
conflict between typed and hand written clauses, the hand

written calluses are to be preferred

13. the special will exclude the general

14. Rule of expression unius est exclusion alterius
15. Rule of noscitus a sociss

l6. Ejusdem generic rule will apply both the contract and

statute
17. place of Punctuation in interpretation of documents

27.From the Rules stated above, when the language used in
a document 1is unambiguous conveying clear meaning, the
Court has to interpret the document or any condition
therein taking into consideration of the literal meaning
of the words in the document. When there is ambiguity,
the intention of the parties has to be 1looked into.
Ordinarily the parties use apt words to express their
intention but often they do not. The cardinal rule again
is that, clear and unambiguous words prevail over the
intention. But if the words used are not clear or
ambiguous, intention will prevail. The most essential
thing is to collect the intention of the parties from the
expressions they have used in the deed itself. What if,
the intention is so collected will not secure with the
words wused. The answer 1is the 1intention prevails.
Therefore, if the language used 1in the document 1is
unambiguous, the words used in the document itself will

prevail but not the intention....”
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BURISA YSIEIHI olIHER US| AEIAA alIHER AdIRU AHEIAa
"fEcgl Sadiudez AR [A. gaAle" ol Ysield &loi
2Auflal €2c119%] YRidIg) HeUiSal sl Guid 1ol Avidloll HEEIRAO]]
AT A O d Yol GuR wI1dd (oA ¥uR SIY edIdHI
dWRIRAA] el 2ure 448 e”1fdd] 81, IR S18 e2dId%di AGEall
Q1I{ces v al laidi Avllal £2d19% vl dHi SIS Redlall 21€fei2al
S US 8. ¥R URAI &1 8 , IR UISRloll &g laiHi Adlo] 28
8. AlHIoA Ad USRI Uldloll GEA RSA Al HIZ A1
A€ol GUAI 52 & Wy gl dR Al dH sdl aiefl d guid s3]
SIRIEIS Hu oflud &ilol Adig] B B. U2ISRIoll &g W 2UR
Aol AA[2Y ACEl BURUZ B 8, UWd YWRIFJA ACE] HRUR dl
A(828 81y dl uzisRlell &g GuRde 28 8. 1] AIURUS olicid A 8§ 5,
£2d19% Hi %182 5d A[HASARA W] uzisRldl &g ¥IRIdlall 28 8.
defl &l e2aIdy Hi UIURE GHINI UN Aol HR4[E128 &I IR U2iSRlall
&g WR €2dId¥Hi dWRAM ACE]l GURde 8 8. dgHi ARl Yidl
AHefloflHoll SEH—3 Yol d o8l €219 § ¥ (a2l HI2 SIE uHe
Y YR Al £2dId¥al €19 YUl S8UIR. dgHi iRl Y19l
AHellofludofl sSAH-5 Yo €2a1d% Hidll (Aol wHls 2@l 2N
W4l ediRl A16fla gdl q19’as & dell sig el e2didxoll [siefy
A2 d a9 Yridl AHdlolluel] a1dief Yo d YauiR &Jdd &lY
A, €2a1A%] Y19loll slAuH1 FA2Addl, gl A0l Aiofla &Ad
A2A § e2AdI%of HHA, £2dIAY Hi €11Ad [AaIA ofl 2416{ld] cloal s

219 e1al Adl A1d1d] 2496 (a1l e 2us.



45 RCS No. 40/2010

(€.q0).. gyl Al s1A % €2d19%] YRIdRAloll 3T s2d1 242118
A€el oflzdl dos Aoy SIS ofl saH-13uU(¥) dl eRdlR Yl
AleoflaHoll saH—v, 3U, 9¥, 9F dl V9 ol sRIEISIA KorYief

llal Ad] a3l welid] elu siRfls A0d1 ViR dal A8l 2% 2Avd 8.

oll3d dos 3oy SIS ofl sAH—A3U(R)

Section-135 J-provides that an entry 1in the record of
rights and a certified entry in the register of mutations
shall be presumed to be true until the contrary is proved

or a new entry is lawfully substituted therefor.

clRdld Y191 AlEofluHed] saH-—v

4.”May presume”.—Whenever it 1is provided by this Act
that Court may presume a fact,it may either regard such
fact as proved, unless and until it is disproved,

or may call for proof of it.

“Shall presume”.—Whenever it is directed by this Act that
the Court shall presume a fact, it shall regard such fact

as proved, unless and until it is disproved.

“Conclusive proof”.—When one fact is declared by this Act
to be conclusive proof of another, the Court shall, on
proof of the one fact, regard the other as proved, and
shall not allow evidence to be given for the purpose of

disproving 1it.

cldld Y191 AleofluHed] saH-3y

Section- 35. Relevancy of entry in public record made in
performance of duty.—An entry in any public or other

official book, register or [33][record or an electronic
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record], stating a fact in issue or relevant fact, and
made by a public servant in the discharge of his official
duty, or by any other person in performance of a duty
specially enjoined by the law of the country in which
such book, register or [34][record or an electronic

record] is kept, is itself a relevant fact.

clRdly Yid1 A=l ofluHefl saH-vr

74. Public documents.—The following documents are public
documents :—(1) documents forming the acts, or records of
the acts—(1i) of the sovereign authority ;(ii) of official
bodies and tribunals, and (iii) of public officers,
legislative, judicial and executive, [of any part of

India or of the Commonwealth], or of a foreign country ;

(2)public records kept [in any State] of private

documents

ey Y191 AleofluHofl saH-9S

76. Certified copies of public documents.—Every public
officer having the custody of a public document, which
any person has a right to inspect, shall give that person
on demand a copy of it on payment of the legal fees
therefor, together with a certificate written at the foot
of such copy that it is a true copy of such document or
part thereof, as the case may be, and such certificate
shall be dated and subscribed by such officer with his
name and his official title, and shall be sealed,
whenever such officer is authorized by law to make use of
a seal ; and such copies so certified shall be called
certified copies. Explanation.—Any officer who, by the

ordinary course of official duty, 1is authorized to
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deliver such copies, shall be deemed to have the custody

of such documents within the meaning of this section.

clRdld Y91 A=lEofluHedl saH-9ve

77. Proof of documents by production of certified copies.
—Such certified copies may be produced in proof of the
contents of the public documents or parts of the public

documents of which they purport to be copies.

“...Hon'ble Supreme Court in Jaswant Singh vs. Gurdev
Singh and others, 2011(4) Civil Court Cases 0738 has held
that certified copy of a public document is admissible 1in
evidence without being proved by calling witness. Hon'ble
Supreme Court 1in Madamanchi Ramappa and another vs.
Muthaluru Bojjappa, AIR 1963 Supreme Court 1633, has held
that in terms of Section 77 of the Evidence Act, 1872 the
certified copy of a public document is admissible in
evidence without further being proved by calling the
witness. Such finding has been recorded on the strength
of the established principles that once a document 1is
preserved as a public document, it need not be proved
like any other private document. The Hon'ble Supreme
Court held as under:- "..... The learned Judge emphasized
the fact that no sale deed had been produced by the
appellants to prove their title, and then examined the
documentary evidence on which they Kumar Virender,I
attest to the accuracy and integrity of this document
relied. He was inclined to hold that Ex.A.8 had not been
proved at all and could not therefore, be received in
evidence. It has been fairly conceded by Mr. Sastri for
the respondent before us that this was plainly erroneous
in law. The document in question being a certified copy

of a public document need not have been proved by calling
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a witness. Besides, no objection had been raised about
the mode of proof either before the trial Court or in the
District Court...." Hon'ble Surpeme Court in State of
Haryana vs Ram Singh, AIR 2001 SC 2532 has held that the
documents which are public  documents within the
definition of Section 77 of the Evidence Act, cannot be
said to be inadmissible 1in evidence. It has been held
that it 1is not the law that a certified copy of a
registered document for sale is inadmissible in evidence
unless the parties to the document are examined to prove
the same. Hon'ble Delhi High Court in P.R. Vaze vs. C.R.
Jayana and others, 1968 PLR, 16 has held that once a
registered document (public document) 1is produced 1in
evidence, it not only proves its existence, but also the

contents thereof....”

(e.a).. AIH, GURsd sIEll] A2AUIY Al olIHER AdIRY
AEIAA AHY ol IHER dS] Al UdIuiEld s3d Aleddid) d1a Adl,
A sIEls] YU Riedlia 8 §, 2oy 288 Hi A ofigh [Uxssudly
AR TRI9 & ol Ui He] dof visel SAUIHI of AIA R HE] A A1Y
gldig) dojHlol Sdlg) B O. dgHi wId] o]l ¥1& AdS Uidldl]
SIRIEAR0( §2% E23Ulal ofle119d &1J d URgd &51sd Y191 Aelloflu ]|
sAdd-3u #yol 2 AsRy I 2Hid] oflel ARsIUEU0{ &ldig]
R Yl YRUR 511 of 2419 i Yell A sIEARA| &ldio] AHojd ol
YR, WRIUI ol SI¥EIl SEH-3U HYH ¥1&R €AdId¥al 2dIsRI
d Hi2 ofl 2@ RAl Adind] AgA. (1) ¥ o]l U HIGR AV

8 d AcdldR SIS Hi § AcdIdR %122 Hi dligiR—jd aldl A1gA.(2)
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AeR ol Aoiella § asA?] eslsa dicided] ald] ANg.(3) d IR
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[A3&8i0f YRUIR S4131 2419,

oflzdl dos 4oy SIS ol sad—a3u(R) al ciRdl Yid
AlSollaHoll SAH—¥, 3U, 9y, 9F d¥l V9 ol sRIEISIA NS
ellal A dIg] azge] 241 s13 Y $d Ais—5v &l Ais—cu Yellotl ag
AHis—c¢9 &l Ais—cc Yelloll 2day 355 A2ISIS aisdl Bl A8l AER
e2a19%] WRid1AIal ulcdiglA asell ussRUIHI A41dd of &l § doll
[AResioll SIS YRAA1 41 SIA %Y SAIHI A19d of &l ¥ ANNHI ]
SiHall dIg]l asell Y Ais-5¥ &l Ais—<u dl Ais-c9 ¢l
AHis—¢e Jdloll 3oy 3ISS dl oy 38Sofl Aoglall £2dIA%]

WRI41A1 U1 eldig) Hisidial SREI Glal 8.

(q0).. gldall SI13 dI1€]A €1d] e1vd 53 AAd] €1€ Hidd 8 5,
eld1910il [Aesd uaisRlofl 2eluiRl elaigeldi U] AH1Ad &1 ol HER
¥Hlolofl 2122 oiAall gLl s3] dilall A/ (8224 dguLl 53 AR
¥lol geel g2l uisl diflotl Uk (@A S AUdl Aal ¥ SIS

ANNHI olIHER SI1& Adl dRRI GU  AHIA § eldidiol]l [Fdsd
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$ doll sl (e 280 Gu eegedd]l Uckal dgALIal U ofel
dl ddi 21041 eldidiof] [Aasd A1 dotl & d [@A19] dgAuRl UIdlRiol
A2 Yol Y AT Adl §SH Sl dHy  dHY eldidiol] [Rdsa 49
uldadigldl S1g Qifsd Al USAAl AICIHI SOI%I 23] Al 2loASR
A{3ofl &85] Bcuoal Sl AV $2 5AA dlel § ([AscU diglotl Hilcis]otl
6SSIHI ©21S] YR dY $c $2 52U ofel d HAdTioll ¥1YSail Hollef ESH
qi€lall dicidl agl uladigllall (AR AUl 24300f] E1E HIDIYIH]

21dd 9.

eldioll sIA u2isRl azgell Y uzifeides dgl Yridl dgl
u2isRloll Gaedurd duIRl ddl digl a&l UlAdIglAl HgH el g
HICRAI0l SIRIEARWII Riclloll &ldiof] A&l HEH RIS AHIGRAIES
uedoll Al dlElotl siRIEARH ARAER] &ldIol]l d&il HgH cllRl I
GHICRAIY USHdl 1] SIg ULl [Ad s3l [Qall HR01 wWAd &ldiofl &(ssd
Al SIA IR A . dgYH| Al SIHoll dIE] d&l ulddig] of.q ase]
dHefl GaeduiRidl A1 Sidoll UAUIE]l 6.2 d ulddIg]l of.3
oll eld1diof] Masadl siRIgARN 82241 U] 241Ad eldid] slssddl
215/t Alal § sOdId A Bl AER AHIBE] A A SYdIcloll AGEUHI
A8l Al AGISS olIHER YRId US| AEIAd A€SS F.AA.AR. Uloll
ol. 13 W sifddid dIded (A, E4JE olI&IAIA USHali YSIEIHT AY

sAAA ?s, “When a party to a civil suit makes an
admission in pleadings or in his evidence at the hearing

of the suit, those admissions are conclusive and cannot

be challenged.” AIH, GWRISd olIHER IRId 61510l YSIEl HYA
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